IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20206
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
MARI ON EUGENE FAI R,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H-91-CR-0141
~ August 15, 1997
Before KING H G3 NBOTHAM and DUHE, G rcuit Judges.
PER CURI AM *

Mari on Eugene Fair, federal prisoner #59359-079, appeals
fromthe denial of his notion to reduce his sentence because of
an anendnent to the sentencing guidelines, pursuant to 18 U S. C
8§ 3582(c)(2). Fair contends that his presentence report (PSR
shoul d be corrected to adjust his offense | evel for acceptance of
responsibility and that anmendnent 433 to the sentencing
gui del i nes should be applied to his case. Under that anendnent,

Fair argues, his firearmoffense was not a “crine of violence

for purposes of the career-offender guideline.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Fair raises his acceptance-of-responsibility contention for
the first tinme on appeal; his contention is reviewed for plain
error. Douglass v. United Servs. Auto. Ass’'n, 79 F.3d 1415, 1428
(5th Gr. 1996)(en banc). Feb. R CRM P. 32 contains no
provi sions for post-sentencing correction of a PSR  Fair seeks
nmodi fication of his sentence through an adjustnent to his
gui deline offense level; his Rule 32 contention should be
construed liberally as a request for relief pursuant to 28 U S. C
§ 2255.

Fair has had adverse judgnents and appeals on two 8§ 2255
notions. Had he raised his contention in the district court, his
nmoti on woul d have been subject to dism ssal because Fair had not
obtai ned | eave of this court to file a successive 8§ 2255 notion.
28 U.S.C. § 2244(b)(3)(A).

Fair was sentenced on January 17, 1992. Anendnent 433, on
whi ch he relies, becane effective Novenber 1, 1991. U S S G
app. C, anend. 433. 18 U S.C. § 3582(c) applies only to cases in
whi ch a change to the guidelines becane effective after a
def endant was sentenced. Section 3582(c) does not apply to
Fair’s notion. Had the district court construed Fair’s 8 3582(c)
notion as a 8 2255 notion, the notion would have been subject to
dism ssal for failure to obtain |eave of this court to file the
nmotion. 28 U S.C. § 2244(b)(3)(A). Moreover, Fair was sentenced
as an arned career crimnal pursuant to U S. S G

8 4B1.4(b)(3)(B), which nmakes no reference to § 4Bl.2, the
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section to which anmendnent 433 applies. Fair’s argunent based on
amendnent 433 therefore is without nerit.

APPEAL DI SM SSED. 5TH QR R 42. 2.



