IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-20169
Summary Cal ender

LUCI LLE L. LAPAGLI A,
Pl ai ntiff-Appellant,
VERSUS
AR LI QUI DE AMERI CA CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(96- CV- 2216)

Septenber 11, 1997

Before JONES, SM TH, and STEWART, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Lucill e Lapagli a appeal s a sunmary j udgnent entered on her age
and disability discrimnation clains against Ar Liquide Anerica

Corporation (“ALAC’). Finding no error, we affirm

Pursuant to 5THAOGR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Lapaglia worked as the Fl eet Departnent Secretary at Big Three
I ndustries from 1983 wuntil February 1994, perform ng nunerous
admnistrative duties, including, anong other things, |easing,
licensing, titling, and registering the conpany’'s fleet of
vehicl es. She received training and was given greater anounts of
responsibility as she gai ned experience. She excelled in her job,
and her superiors spoke highly of her.

Sonetinme prior to 1994, ALAC acquired Big Three Industries and
merged it with one of its subsidiaries, Liquid Air. The new
conpany inplenented a plan for downsizing, and Lapaglia was
released. Shortly after her release, Lapaglia |earned that ALAC
was hiring new enpl oyees. Although she applied several tinmes for
various positions, she was never rehired.

Lapaglia filed the instant action in July 1996, alleging that
ALAC refused to hire her because she is fifty-three years old. She
al so contends that she is being denied enpl oynent because of her
relationshi p and associ ation with her husband, an individual with
a known disability. The district court granted summary judgnent

for ALAC.

.
Lapaglia applied for, and was rejected for, ten different
positions. She alleges violations of the Anmericans wth

Disabilities Act (“ADA"), 42 U.S.C. § 12101, et seq., and the Age



Di scrimnation in Enploynent Act (“ADEA’), 29 U . S.C. §8 621 et seq.,
correspondi ng to each deni al .

We reviews a grant of summary judgnent de novo. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

A

Lapaglia’s first claim arises from her application for
enpl oynent with ALAC as a licensing and fuel tax assistant. She
was rejected for this position in March 1994 but waited unti
Novenber 22, 1995, to file her Charge of Discrimnation with the
Equal Enpl oynent Opportunity Conm ssion (“EEQCC). Because she
filed her claimwell after the 300-day statute of |imtations, see
29 U S C 8§ 626(d)(2), the claimis tine-barred. See Fisher v.

Procter & Ganble Mg. Co., 613 F.2d 527, 540 (5th Gr. 1980).

B.
W review Lapaglia’s remaining clains under the burden-
shifting format of McDonnell Douglas Corp. v. Geen, 411 U S. 792,

802 (1973). See Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 396



(5th Gr. 1995 (applying MDonnell Douglas to ADA actions);
Li ndsey v. Prive Corp., 987 F.2d 324, 326, n.5 (5th Cr. 1993)
(appl yi ng McDonnel | Dougl as to ADEA actions). Under this approach,
the plaintiff nust first nake out a prima facie case of
di scrim nation. See McDonnel | Douglas, 411 U S. at 802. I f he
meets this burden, the burden then shifts to the defendant to
proffer a legitimte, nondiscrimnatory reason for its decision.
See id. If the defendant is so successful, the burden then reverts
to the plaintiff to prove with “a new |l evel of specificity” that
the defendant’s reason is a pretext for discrimnation. St. Mary’'s
Honor Ctr. v. Hicks, 509 U S. 502, 516 (1993).

To prove her prima facie case, Lapaglia nust denonstrate
(1) that she belongs to a protected class; (2) that she applied and
was qualified for a job; (3) that despite her qualifications, she
was rejected; and (4) that after her rejection, the position
remai ned open while the enpl oyer continued to seek applicants from
persons of conplainant’s qualifications. See MDonnell Dougl as,
411 U. S. at 802. Anong the jobs for which Lapaglia applied was a
position in the fleet departnent simlar to her previous job with
Big Three I ndustries. She | earned about the position froma friend
and fornmer supervisor, JimMw who instructed Lapaglia to contact
Ray Sidenblad, the current fleet nmanager, about the position.
Al t hough Lapaglia did so, Sidenblad never returned her call.

Lapaglia now asserts that discrimnation alone explains his



failure to return her calls. In fact, ALAC submtted evidence
denonstrating that no one was hired to fill this position. The job
was posted by Sidenblad s predecessor, but he decided eventually
that the position was unnecessary. Because Lapaglia failed to
prove that after her rejection the job remained open and that
simlarly qualified applicants were consi dered, she has not nade
out her prima facie case.

Lapaglia next applied for a position as a tel ephone operator.
After being informed by a current enployee of ALAC that one of the
t el ephone operators had rel ocated, Lapaglia contacted Ron Speer
about the position. Speer never returned her call.

Agai n, Lapaglia asserts boldly that discrimnationis the only
expl anation for his actions. ALAC proffered uncontested sumary
judgnent evidence denonstrating that the currently-enployed
operator changed locations only, and thus a new position never
becane avail able. Lapaglia has failed, therefore, to establish an
el enent of her prima facie case.

The next dispute involves a tenporary position with the
cryogeni cs departnent at ALAC The parties dispute whether
Lapaglia or Mew contacted the other first about the job, but in any
event, Mew inforned Lapaglia that he was authorized to hire only a
tenporary worker to fill the position. Lapaglia rejected this
position, because she desired full-tine enpl oynent.

Al t hough Lapaglia admts that she turned down the position,



she argues that ALAC s “tenporary position story” was concocted to
coerce her into rejecting the job. Nothing but wild specul ation
and conjecture support her allegations. Because rejection is an
el ement of her prima facie case, Lapaglia’ s discrimnation claim
fails.

Lapaglia s next claimstens fromthe sane tenporary cryogenics
position. Six weeks after she rejected the tenporary positionwth
the cryogenics I|ab, Mw received permssion to convert the
tenporary position into a permanent one. Mw infornmed Lapaglia of
this change and all owed her to submt a resune. Subsequently, Mw
decided to hire permanently Virginia Hol conb, the sane person who
had held the tenporary position, noting that Hol conb had done an
excellent job and that her retention would help reduce ALAC s
training costs.

Assum ng arguendo that Lapaglia has satisfied the prima facie
case, Mew s explanation for the Holconb hire is sufficiently
neutral and non-discrimnatory. Under the MDonnell Douglas
approach, Lapaglia nust now prove with “a newl evel of specificity”
that the reason offered by ALAC is a pretext for discrimnation
See McDonnel |l Douglas Corp., 411 U. S. at 802. As she has presented
no evidence of pretext, Lapaglia has failed to carry this burden.
See Rhodes v. Guiberson G| Tools, 75 F.3d 989, 994 (5th G r. 1996
(en banc) (noting that to avoid summary judgenent in an ADEA case,

the plaintiff must put forth substantial evidence that (i) creates



a fact issue as to whether each of the enployer’s stated reasons
was what actually notivated the enployer and (ii) creates a
reasonabl e inference that age was a determ native factor in the
actions of which plaintiff conplains).

Lapaglia also applied for four positions with ALAC that were
advertised in the Houston Chronicle. One of the positions
specifically requested that applicants speak French, which
Lapaglia did not. Thus, she was not qualified for this position.

Anot her position advertised in the Houston Chronicle was a
secretarial position with Marty Buckley. Consistent wth ALAC s
policy to source candidates fromw thin the organi zati on whenever
possi bl e, Buckley did not consider external applicants. Lapaglia
does not dispute Buckley' s decision to pronote internally, nor has
she proffered any evidence suggesting that Buckley's decision to
hire an internal candi date was a pretext for inproper reasons. The
district court correctly granted summary judgnent.

Wth respect to the other two positions that were advertised
in the Houston Chronicle, Lapaglia asserts only that she was never
hired for them She has not denonstrated that she was qualified
for them nor that after she was rejected the position renained
opento others with simlar qualifications. Wthout such evidence,
Lapaglia has failed to prove her prinma facie case.

Lapaglia also applied for a secretarial position with G egg

Al exander, a position that expressly called for an executive



secretary with skills in the areas of treasury and finance.
Notably absent from Lapaglia’s resune were such skills.
Furthernore, Lapaglia s resune was devoid of any executive
secretarial experience in the |ast twelve years.

But even assum ng arguendo that Lapaglia was qualified for the
position, ALAC has proffered a legitimte, nondi scrim natory reason
for hiring Cathy Howell, an external applicant. A Certified
Prof essional Secretary, Howell had worked for the previous seven
years as a secretary or executive assistant to corporate executives
and had experience working in the finance and treasury areas. She
al so had worked with professional accounting firnms for seven of the
previ ous ei ght years.

Al exander proffered Howell’'s outstanding qualifications as a
nondi scrim natory reason for his decision. Lapaglia has presented
no evidence suggesting that this reason is pretextual or that
creates an inference of discrimnation. See Rhodes, 75 F.3d
at 994. She has failed, therefore, to create a fact issue
regarding this claim

Lapaglia also applied for a secretarial position with Tim
Bruce, which position was ultimately filled by Judy Truel ove, an
executive secretary for ALAC for the past seven years. Bef ore
that, Truel ove had worked six years as the adm ni strative assi st ant
to the president of a real estate devel opnent conpany, and she had

al nost fifteen years' experience as an executive secretary. I n



contrast, Lapaglia’s resune did not describe any executive
secretarial experience.

Except for Lapaglia, Bruce |ooked at internal applicants
only. ALAC proffers as its nondiscrimnatory reason for not hiring
Lapaglia its policy of hiring the nost qualified person for the job
and of pronoting existing enpl oyees. Lapaglia has put forth no
evidence denonstrating that these reasons are pretextual
Furthernore, Truelove is older than Lapagli a.

When Lapagli a di scovered that Truel ove had been pronoted to be
Bruce’s secretary, she applied imediately for the vacancy | eft by
Truel ove in Wayne Bowran’s office. She has offered no evidence,
however, that this position was ever posted or that anyone was ever
hired to replace Truel ove. Because she has not carried this
burden, she has failed to establish her prina facie case for this

claim

C.

Even assum ng arguendo that Lapaglia has satisfied her burden
of presenting a prima facie case with respect to any of her clains,
she has presented no evi dence suggesting that her denial for any of
the positions was based upon her age or her association with her
di sabl ed husband. To prove pretext, Lapaglia first pointed to a
1992 executive neeting during which ALAC presented a single slide

that described the need to hire a conputer systens person younger



than age 35 and to enhance a pilot region teamwth “sone young
hi gh caliber people.” ALAC eventually deleted all references to
age in the slide show and never inplenented the plan. Not only are
i sol ated, accidental, or sporadic discrimnatory acts insufficient
to establish the existence of a pattern or practice, see CGoff v.
Continental Gl Co., 678 F.2d 593, 597 (5th Gr. 1982), but
Lapaglia has failed to denonstrate any nexus between the positions
for which she applied and this purported evidence of age
di scrimnation, see Lo v. Federal Deposit Ins. Corp., 846 F. Supp.
557, 564 (S.D. Tex. 1994) (citing Turner v. North Am Rubber, Inc.,
979 F.2d 55, 59 (5th Gr. 1992)) (stating that “to rise above the
level of a stray mark and constitute direct evidence of
discrimnation, a remark nmust (1) be nade by the decision nmaker or
one whose recommendation is sought by the decision maker; (2) be
related to the specific enploynment decision challenged; and (3) be
made close tothe tine to the decision.”), aff’d, 52 F. 3d 1066 (5th
CGr. 1995).

Lapaglia also proffered a June 1993 neno that discussed the
changing work force and the need to entrust positions of
responsibility to young workers. This nenb nmade no nention of any
forbi dden hiring or enpl oynent practices, but rather identifiedthe
need to bring into the fold new i deas, new busi ness opportunities,
entrepreneurs, and creative hires to facilitate the conpany’s

urgent need to grow and i ncrease growmh in sales and profits. The

10



meno described ALAC s previous mndset of restricting inportant
responsibilities to enpl oyees over age 40 and suggested a change in
this m ndset by entrusting younger enployees with greater anounts
of responsibility. I f anything, the nmeno supports an inference
that ALAC preferred older workers in the past. In any event,
absent Lapaglia's denonstration of a nexus between the 1993 neno
and her failed hiring attenpts in 1995 the evidence has no
denonstrated rel evance to her clainms. See Lo, 846 F. Supp. at 564.

Because Lapaglia has created no genuine issues of nmateria

fact concerning any of her discrimnation clains, we AFFIRM
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