IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20139
Summary Cal endar

UNI TED STATES of AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DELANO R. MARTI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96-CR-219-1)

Novenber 4, 1997
Before JOHNSON, SMTH, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

Del ano Martin appeals his sentence contending that the
district court erred in departing upward. Specifically, Mrtin
argues that no basis exists for the district court’s departure and
that the district court’s asserted justification for its departure
is enconpassed by U S.S.G § 2F1.1(b)(4).

Since Martin failed to rai se these i ssues bel ow, we revi ew for

plain error only. United States v. MDowell, 109 F.3d 214, 216

Pursuant to 5th CR R 47.5, the court has determ ned that
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(5th Gr. 1997). Under Federal Crim nal Rule of Procedure 52(b),
this court may correct forfeited errors only when an appellant

shows that there is an error, the error is clear or obvious, and

the error affects his substantial rights. |1d.; United States v.
Calverly, 37 F.3d 160, 162-64 (5th Cr. 1994)(en banc), cert.
denied, 513 U S. 1196 (1995). Even if these factors are

established, this court may decline to exercise its discretion and
correct the error unless the error “seriously affects the fairness,
integrity, or public reputation of judicial proceedi ngs.”
McDowel I, 109 F. 3d at 216. After carefully reviewing the record in
the present case, we hold that the district court’s decision to
depart upward does not present plain error requiring correction.
The district court gave acceptable reasons for its departure, and
the extent of the departure was not unreasonable in I|ight of
Martin’s conduct.

Martin al so contends t hat defense counsel rendered i neffective
assi stance at sentencing by failing to object to the upward
departure. Since Martin's claimrefers to matters outside the

record, we decline to address this issue. See United States v.

H gdon, 832 F.2d 312, 313-14 (5th Gr. 1987), cert. denied, 484

U S. 1075 (1988).
Therefore, for the foregoing reasons, the district court’s
judgnent is

AFFI RVED.



