IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20123
Summary Cal endar

JOHNNY R SI MVONS,
Pl ai ntiff-Appellant,
ver sus

D. D. KOLODZI K; VI LLARREAL, Deputy;
JOHNNY KLEVENHAGEN, TOVMY THOVAS, Sheriff,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H- 94-CV-3035

Sept enber 24, 1998
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Johnny Si mmons, Texas prisoner #578087, appeals the district
court’s grant of sunmary judgnent dism ssing his suit brought
under 42 U. S.C. § 1983. Simons contends that the district court
erred in granting summary judgnent in favor of Deputy Kol odzi Kk,
Deputy Villarreal, Johnny Kl evenhagen, and Tonmy Thomas on his

clains of excessive force, retaliation, and conspiracy.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 97-20123
-2

When consi dering an excessive-force claim “the core
judicial inquiry is . . . whether force was applied in a good-
faith effort to maintain or restore discipline, or maliciously

and sadistically to cause harm” Hudson v. McMIlian, 503 U S

1, 7 (1992). 1In order to have an actionabl e excessive-force
claim the plaintiff nust show sone injury; de mnims uses of

physi cal force are not constitutionally protected. See Knight v.

Caldwel |, 970 F.2d 1430, 1432 (5th CGr. 1992).

In response to the summary-judgnent notions of Kol odzi k and
Thomas, Simmons submtted an unsworn decl aration nade under
penalty of perjury. Simons’ unsworn declaration was conpetent

summary-j udgnent evidence. See 28 U S.C. 8§ 1746; N ssho-1wai

Anerican Corp. v. Kline, 845 F.2d 1300, 1306 (5th Cr. 1988). 1In

t hat declaration, Simons stated that Kol odzik, Villarreal, and a
third deputy beat himinto a state of unconsciousness after a
prior altercation with Kol odzi k while he was handcuffed and

i nside an el evator.

The district court discounted Sinmons’ unsworn declaration,
stating that it was “insubstantial.” W do not agree. Sinmons’
unsworn declaration flatly contradi cted the sunmary-j udgnment
evi dence of Kol odzi k and Thomas and created a fact issue “whether
force was applied . . . maliciously and sadistically to cause

harm” See Hudson, 503 U.S. at 7. The district court’s grant of

summary judgnent in favor of Kolodzik and Villarreal on Sinmons’
excessive-force claimwas inappropriate in light of this fact

i ssue.
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The district court’s judgnent cannot be affirnmed on the

basis of qualified immunity. See Hanchey v. Energas Co., 925

F.2d 96, 97 (5th G r. 1990)(district court’s judgnment nay be
affirmed on alternate grounds). Qualified inmunity is an
affirmati ve defense which nust be pleaded by the party. Harlow

v. Fitzgerald, 457 U. S. 800, 815 (1982). Villarreal did not file

an answer in this case nor assert qualified immunity as an
affirmati ve defense. Al though Kol odzi k asserted qualified
immunity in his answer and notion for sunmary judgnment, Sinmons’
unsworn declaration created a fact issue whether Kol odzik’s

conduct was objectively reasonable. See Rankin v. Klevenhagen,

5 F.3d 103, 105 (5th Cr. 1993).

Accordingly, the district court’s judgnent in favor of
Kol odzi k and Villarreal on Simmons’ excessive-force claimis
VACATED and REMANDED for further proceedings. Simons’ renaining
clains of retaliation and conspiracy are without nerit. The
district court’s judgnent in favor of Kolodzik and Villarreal is
AFFI RVED as to those clainms. Simmons has abandoned all of his

cl ai s agai nst Thomas and Kl evenhagen by failing to raise and

argue those clains in his main brief on appeal. See C nel v.
Conni ck, 15 F.3d 1338, 1345 (5th G r. 1994). Accordingly, the
district court’s judgnent in favor of Thomas and Kl evenhagen is
AFFIRVED in all respects.

AFFI RVED | N PART, VACATED AND REMANDED | N PART.



