IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 97-20093
Summary Cal endar

IN THE MATTER OF:
CHEM CAL PLANTS SERVI CES | NC. ,

Debt or .
C. BRUCE SLEDD,
Appel | ant,
VERSUS
W STEVE SM TH, Trust ee,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- Cv-1215)

August 7, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

C. Bruce Sledd and C. Bruce Sl edd & Associ ates (collectively,

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under the limited circunstances
set forth in 5THCQR R 47.5.4.



“Sl edd”) appeal pro se a summary judgnent ordering that certain
prof essional fees paid to Sledd pursuant to 11 U S.C. § 327(a) be
returned to the trustee of a chapter 7 bankruptcy estate (the
“Trustee”). Concluding that the action is barred by the two-year

statute of limtations, we reverse and renmand.

| .

I n Cctober 1989 t he debtor, Chem cal Pl ant Services, Inc. (the
“Debtor”), filed, on behalf of Sl edd, an application for enpl oynent
as a managenent consultant, nunc pro tunc, pursuant to 8§ 327(a).
Finding, anong other things, that Sledd was a “disinterested
person” pursuant to 11 U. S. C. § 101, the bankruptcy court approved
the application for Sledd to perform professional services.! The
court’s order required, however, that all paynents to Sledd be
aut hori zed by the court prior to disbursenent.

The Trustee filed the instant action in June 1994, all eging
that Sledd had received nonies from the Debtor in exchange for
pr of essi onal services wi thout obtaining the court’s prior approval.
The bankruptcy court granted the Trustee’'s notion for summary
judgnent, finding that Sl edd had received from the post-petition

estate payments of $49,749.74 wi thout authorization, that he was

1 According to an exhibit attached to the court’s order, Sl edd was supposed
to provide “professional services on a best efforts basis, in the follow ng
busi ness activities: collection of monies due from custoners and insurance
conpani es; cost reductions in insurance, direct |abor and administrative staff;
reviewreported clains for accuracy and el i m nat e unsupported clai nms; confer with
potential investors; and review docunentation for court reports.”
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not a “disinterested” party, and that he had m srepresented his
expertise in working with environnental waste conpanies. The court
ordered that the funds be disgorged and that Sledd pay pre- and
post-petition interest on the outstandi ng balance. The district

court affirned.

1.

We review a grant of summary judgnent de novo. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

A
Sledd argues first that this action for recovery of post-
petition assets is barred by the two-year statute of limtations of
11 U S.C. 8 549(d).2 It is undisputed that Sledd did not receive

any contested paynents fromthe Debtor later than March 1990 and

2 Section 549(d) provides:

An action or proceeding under this section may not be comrenced
after the earlier ofSS

(1) two years after the transfer sought to be avoided; or

(2) the tine the case is closed or dism ssed.
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that the Debtor’s counsel (while the Debtor was acting as debtor in
possession) wote Sledd in Cctober 1991 demanding return of the
approximately $50,000 received as an alleged post-petition
transfer. The instant action to recover the nonies was not filed
by the Trustee until July 1994, well after the applicable statute
of limtations had run.

The Trustee argues, however, that 8 549(d) does not begin
running until the bankruptcy trustee becones aware of the inproper
conveyance.® Although the Trustee was appointed in January 1993,
he avers that he did not learn of the inproper conveyance unti
“sonmetime in 1994," when his accountant found the COctober 1991
correspondence fromthe Debtor’s attorneys to Sledd directing him
to return the paynents. According to the Trustee, he filed the
instant action within one year of this discovery.

Al t hough we do not doubt the Trustee's diligence, the statute
of limtations for bringing actions pursuant to 8 549 begins to run
from*“the date of the transfer sought to be avoided,” 11 U S. C

§ 549(d) (1), not fromthe date of the appointnent of the trustee.*

8 See, e.g., Osenv. Zerbetz (Inre Osen), 36 F.3d 71, 73 (9th Cir. 1994)
(noting that “[b]ecause the trustee remained in the dark wi thout any fault or want
of due diligence or care on his part, the statute did not begin running until he
di scovered the conveyance”) (internal quotes and citations omtted).

4 See Wl d v. Robert A. Sweeney Agency, Inc. (Inre Patton's Busy Bee Di sposal
Serv.), 182 B.R 681, 688 (Bankr. WD. N. Y. 1995); Sapir v. Hudson Realty Co. (Inre
Rosal i nd Gardens Assocs.), 157 B.R 75, 82 (Bankr. S.D.N. Y. 1993). 1In contrast,
the statute of limtations for preference and fraudulent transfer causes of
actions, anong others, begins to run fromthe appointment of the trustee, where
one is in fact appointed. See 11 U S.C. § 546(a)(1); Johnson Sout hwest, Inc. v.
Harbert Energy Corp. (In re Johnson Southwest, Inc.), 205 B.R 823, 825 (N D
Tex. 1997).



Thus, the statute of limtations for the 8 549 action began to run
fromMarch 1990SSt he date of the transfer sought to be avoi dedSSand
expired on March 1992; the appointnent of the Trustee in January

1993 did not re-start the § 549 |limtations period.?

B

Finally, the Trustee contends that 11 U S.C 8§ 328(c), which
permts the court to deny conpensation to a professional person
enpl oyed wunder 8§ 327 if, at any time during the person’s
enpl oynent, he is not a “disinterested” person or has interests
adverse to the estate, is self-executing and not subject to a
statute of l[imtations. The Trustee does not cite any authority
for this proposition, nor are we aware of any. |In any event, the
instant action is not one in which the court 1is denying
conpensation, but rather is an action for recovery of post-petition
assets actually paid fromthe estate, and, therefore, is subject to
the 8§ 549(d) statute of limtations.

Because the instant action is tinme-barred, we REVERSE the

summary judgnent and REMAND for appropriate proceedi ngs.

5 Conpare Johnson Sout hwest, 205 B.R at 825 (noting that the § 546(a)(1)
statute of linmtations re-commences upon t he appoi ntnment of a trustee i n place of
the debtor in possession and runs for two years thereafter).
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