UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11403

DAVI D OBl E DARBY,
Peti ti oner- Appel | ant,

VERSUS
GARY L. JOHNSON, Director, Texas Departnent of Crimnal Justice,

| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(4:97- CV- 210- A)

March 9, 1999
Before DAVIS, STEWART and PARKER, Circuit Judges.

PER CURI AM *

David Obie Darby (“Darby”), Texas prisoner #720989, appeals
the denial of his petition for wit of habeas corpus fil ed pursuant
to 28 U S.C. § 2254. W affirm

| . FACTS

Dar by was convicted by a jury of indecency with a child and

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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sentenced to 30 years of inprisonnent by a Texas court. The
prosecut or adduced evidence at trial that Darby, using a false
nanme, posed as a professional photographer and nol ested a 13-year-
old girl during a photography session at her hone. Darby's theory
of the case was that, although he adjusted the conplainant's
cl ot hing during the photography session, he had no sexual contact
with her. Darby's conviction was affirned on direct appeal. See
Darby v. State, 922 S.W2d 614 (Tex.App.-Fort Wrth, 1996, pet.
ref'd). Dar by requested and was denied habeas relief in Texas
state courts.
1. PROCEDURAL HI STORY AND STANDARD OF REVI EW

Darby filed his federal habeas application on March 31, 1997,
and therefore the Antiterrorismand Effective Death Penalty Act of
1996 (“AEDPA’) anendnments to 8§ 2254 apply to Darby's petition.
Pure questions of law are reviewed under the “contrary to“
standard; m xed questions of law and fact are reviewed under the
“unr easonabl e application” standard. Drinkard v. Johnson, 97 F. 3d
751, 767-68 (5th CGr. 1996), overrul ed on ot her grounds by Lindh v.
Mur phy, 521 U. S. 320 (1997). The application of law to facts is
“unreasonabl e” only when all reasonable jurists considering the
question would view the state court ruling as incorrect. 1d. at
768-69. Habeas relief is thus appropriate only when “a state court
decision is so clearly incorrect that it would not be debatable
anong reasonable jurists.” 1d. at 7609.

The district court denied habeas corpus relief and denied

Darby a certificate of appealability (“COA’). Darby sought a COA



fromthis court, contending, inter alia, that his trial counsel was
ineffective for failing to maintain his law license, failing to
investigate the case, failing to interview an eyew tness, and
failing to nove for suppression of evidence. Dar by al so argues
that he was entitled to an evidentiary hearing on his claim of
prosecutorial m sconduct. W granted Darby a COA as to these
I ssues.
I1'1. | NEFFECTI VE ASSI STANCE OF COUNSEL

To obtain relief based upon ineffective assi stance of counsel,
a defendant nust denonstrate both that his counsel's performance
was deficient and that the deficient performance prejudiced the
defense. See Strickland v. Washington, 466 U S. 668, 687 (1984).
To denonstrate deficiency a defendant nust show t hat “counsel nade
errors so serious that counsel was not functioning as the ' counsel
guaranteed the defendant by the Sixth Anmendnent.” | d. To
denonstrate prejudice a defendant nust show that his counsel's
errors were so serious that they rendered the proceedi ngs unfair or
the result unreliable. See Lockhart v. Fretwell, 506 U. S. 364, 371
(1993).
A. Failure to maintain | aw |license

W find no nerit in Darby's contention that his counsel was
ineffective for failing to maintain his law |icense. Taki ng
judicial notice of the public records of the State Bar of Texas, we
note that trial counsel was fully licensed to practice |l awin Texas
courts at all times relevant to his representation of Darby in this

matter.



B. Lack of investigation; failure to interview w tnesses

Dar by asserts that his trial counsel failed to investigate the
case and failed to interview wi tnesses regardi ng Darby's defense.
To prevail on a failure-to-investigate claim Darby nust allege
Wi th specificity what the investigation woul d have reveal ed and how
it woul d have benefitted him See United States v. Green, 882 F. 2d
999, 1003 (5th Cir. 1989)(8 2255 case). An ineffective assistance
of counsel clai mbased on specul ati on or concl usional rhetoric wll
not warrant habeas relief. See Lincecumv. Collins, 958 F.2d 1271
1279-80 (5th Gr. 1992).

Darby identifies only one witness, Tamara Young, whomtri al
counsel failed to contact. To support this claim Darby submtted
two letters and an affidavit fromEdward T. Gersbach, who served as
the defense investigator prior to and during Darby's trial.
Cersbach states that he is not aware of defense counsel personally
interviewing witness Young prior to trial. However, Gersbach
interviewed Young on two occasions and the interviews were
recor ded. During those interviews Young stated that she was
present at the conplainant's house when a nman, whose description
mat ched Darby's, was al so present and “he never touched her [the
conplainant].” Young al so stated that she overheard conpl ainant's

nmother state that she was going to “get even” wth Darby.
Accordi ng to Gersbach, defense counsel was aware of the contents of
those tapes and nade the decision to play the tapes for the
prosecutor prior to trial in an effort to persuade himto drop the

charges. Further, defense counsel called Young to testify for the



defense during trial.

We agree with the district court's conclusion that, under the
totality of circunstances, trial counsel was not ineffective in
failing to intervieww tnesses or investigate the case. See Lovett
v. State of Florida, 627 F.2d 706, 708 (5th Cr. 1980).

C. Failure to nove for suppression of evidence

Dar by asserts that counsel was ineffective for failingto file
a notion to suppress a nagazine found during a search of Darby's
home which depicted adult females without clothes in sexually
suggestive poses. Having reviewed the briefs and the record, we
perceive no basis for suppressing the evidence. Trial counsel's
failure to assert a neritless notion cannot be grounds for a
finding of deficient performance. See Cark v. Collins, 19 F. 3d
959, 966 (5th Cir. 1994).

| V. HEARI NG ON PROSECUTORI AL M SCONDUCT

Darby asserts that the prosecutor in this case intimdated
def ense witness Tamara Young, preventing her fromtestifying that
Dar by was innocent of the charged offense and that neither the
state nor the federal district court gave him a hearing to
determine the truth of this allegation. Under Rule 8 of § 2254
Rul es, district courts are required to determ ne whether an
evidentiary hearing is necessary. “[A] hearing [is not] required
when the record is conplete or the petitioner raises only |ega
clains that can be resolved without the taking of additional
evi dence.” Lavernia v. Lynaugh, 845 F.2d 493, 501 (5th Cr. 1988).

Darby's clains regarding the prosecutor's contact with Young



were devel oped in affidavits submtted to the state trial court in
Darby's Motion for New Trial. In his direct appeal in state court,
Darby contended that the trial court abused its discretion by
denying Darby's notion for newtrial w thout conducting a hearing.
The Texas appellate court reviewed the record and specifically
found that the allegations of the notion for new trial were
determ nable by the trial court fromthe record, and held that the
trial court did not abuse its discretion in denying Darby's notion
for new trial without a hearing and overruled Darby's point of
error concerning the |ack of hearing. See Darby v. State, 922
S.W2d at 626.

The district court exam ned the allegations and affidavits in
the record and found that the prosecutor's contact with Young did
not violate Darby's constitutional rights. It was not error for
the district court to nmake that determ nati on wi t hout conducting an
evidentiary hearing. See Wley v. Puckett, 969 F.2d 86, 98 (5th
Cir. 1992) (A hearing is not necessary if the record is adequate to
di spose of the claim)

V. CONCLUSI ON

Based on the foregoing, we AFFIRM the denial of Darby's

petition for wit of habeas corpus.

AFF| RMED.



