IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11323
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAI ME LUNA RODRI GUEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:97-CR-158-32-P
~ August 19, 1998

Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Jai me Luna Rodri guez appeals his guilty-plea conviction and
sentence for conspiracy to inport marijuana, to distribute
marijuana, and to possess marijuana with intent to distribute in
violation of 21 U S.C. §8 846. Rodriguez argues that the district
court erred in determning that he was responsi ble for
transporting 9000 pounds of marijuana. Rodriguez’ plea agreenent

contains a provision in which Rodriguez waived his right to

appeal his sentence unless the sentence was inposed in excess of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the statutory nmaxi mum was the result of an upward departure, or
was the result of an arithnetic error in the calculation of his
of fense level. W have reviewed the record and concl ude that the
wai ver was infornmed and voluntary and is therefore binding on

Rodriguez. See United States v. Portillo, 18 F.3d 290, 292 (5th

Cir. 1994). Rodriguez’ claimthat the district court erred in
cal cul ating the anount of marijuana attributable to himis barred
by the wai ver-of -appeal provision. Because Rodriguez’ sentence
was not in excess of the statutory maxi num was not inposed as a
result of an upward departure, and was not inposed as a result of
an arithnetic error in the calculation of his offense |evel, he
may not chall enge his sentence on appeal. Rodriguez’ appeal is

W t hout arguable nmerit. Accordingly, it is DISMSSED. 5th GCr.
R 42.2.
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