IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11305
Summary Cal endar

DAVI D ARRON HERNANDEZ,
Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:97-CV-907-Y

January 7, 1999
Bef ore JOHNSQON, DUHE', and STEWART, Circuit Judges.
PER CURI AM *

Davi d Arron Her nandez, Texas prisoner # 646920, appeal s fromt he
district court’s dismssal of his habeas corpus petition, filed pursuant
to 28 U S.C. § 2254. Hernandez contends that the district court erred
in determning that the petition was barred under the one-year
[imtations periodof 28 U S.C 8§ 2244(d). Specifically, he argues that
t he petition shoul d have been deened fil ed on the date which a prior 8
2254 petition, which was di sm ssed wi thout prejudice for failureto

exhaust state renedies, was fil ed.

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



We have revi ewed t he state and federal records and concl ude t hat
the district court properly deened Hernandez’ s petitionuntinely, asit
was filed approximately two nonths after the jurisprudential grace
peri od and any applicable tolling periods had passed. See 28 U. S. C.
82244(d) (1) & (d)(2); Elanagan v. Johnson, 154 F. 3d 196, 201-02 (5th

Cir. 1998); Fields v. Johnson, 159 F. 3d _914, 916 (5th Gr. 1998);

Lanbert v. United States, 44 F. 3d 296, 298 (5th G r. 1996) (plaintiff’s

unti nely second Federal Tort C ains Act (“FTCA”) conpl ai nt was barred
by the statute of limtations wherefirst, tinely filed FTCA conpl ai nt
was di sm ssed wi t hout prejudice for failureto exhaust admnistrative
renmedi es, becausethe first dismssal “left [theplaintiff] inthe sane
position as if the first suit had never been filed”).

AFF| RMED.



