IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11303
Summary Cal endar

BOBBY GENE FI SHER,
Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:97-CV-761-A

March 4, 1999
Bef ore JOHNSON, DUHE, and STEWART, G rcuit Judges.
PER CURI AM *

Bobby Gene Fi sher, Texas pri soner # 618604, appeal s the di strict
court’ s di smssal of his habeas corpus petition as tine barred pursuant
to 28 U S.C. § 2244(d)(1). H s main argunent is that the district
court shoul d have appliedthe doctrine of equitabletollingto his case.

Because Fi sher’ s state court convicti on becane final prior to April
24, 2996, he had until April 24, 1997 to file his federal habeas
petition. See Flanagan v. Johnson, 154 F.3d 196, 200-02 (5th Gr.

1998). Thetinefor filing was then extendedto July 29, 1997, pursuant

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



tothetolling provisionof 28 U.S.C. 8§ 2244(d)(2), as Fisher’s state
habeas action was pending for 96 days. Fisher filed his federal
petitionon Septenber 3, 1997, by deliveringit tothe prisonofficials
for milingtothedistrict court. See Spotvillev. Cain, 149 F. 3d 374,

378 (5th Cir. 1998).

Fi sher contends that he tinely filed his petition because the
running of thelimtations period should have been equitably toll ed.
He aruges that (1) he was not nade aware of the denial of his post-
convictionrelief inatinely fashion, and (2) prison officials del ayed
the wi t hdrawal of noney fromhis i nmate account to pay thefilingfee.
The § 2244(d) (1) statute of limtationsis subject toequitabletolling

“Iinrare and exceptional circunstances.” Davis v. Johnson, 158 F. 3d

806, 811 (5th Gr. 1998). However, “[olnewhofailstoact diligently
cannot i nvoke equitabl e principlestoexcusethat | ack of diligence.”

Bal dwin County Welcone Cr. v. Brown, 466 U. S. 147, 151 (1984).

After a careful reviewof the record, we find that no rare and
exceptional circunstances exist inthis casetowarrant the application
of equitabletolling. Further, therecord shows that Fisher failedto
act diligentlyinfiling his petition after he was made aware of the
Texas Court of Crim nal Appeals’ denial of post-conviction relief.
Finding no error by the district court, we affirmthe di sm ssal of
Fi sher’ s petition.
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