IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11250

HENRY REBEL CORNETT
Peti ti oner- Appel | ant,

vVer sus
GARY L JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON
Respondent - Appel | ee.

Appeals fromthe United States District Court
For the Northern District of Texas
(4:97-CV-426-A)

August 12, 1998
Before REYNALDO G GARZA, H Gd NBOTHAM and EMLIO M GARZA,
Circuit Judges.
PER CURI AM *

Cornett petitions this court for a Certificate of
Appeal ability fromthe district court’s denial of his application
for federal habeas corpus pursuant to 28 U S.C § 2254. W
conclude that Cornett has not nade a substantial showi ng of the

denial of a constitutional right, see 28 U S.C. 8§ 2253(c)(2), and

accordingly refuse to grant hima COA

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Cornett’s challenge to the sufficiency of the evidence
underlying his guilty plea does not rise to the | evel of a federal

constitutional issue. See Smith v. MCotter, 786 F.2d 697, 702

(5th Cr. 1986). Cornett, for the first tinme on appeal, asserts
argunents regarding the revocation of his probation. At best, we

review such issues for plain error. See United States v. MPhail,

112 F.3d 197, 199 (5th Gr. 1997). W find no plain error under
these fact, especially because the decision to revoke deferred
adj udi cation probation is not appeal able under Texas |aw. See

Phynes v. State, 828 S W2d 1, 2 (Tex. Crim App. 1992).

Finally, Cornett contends that his counsel was i neffective for
failing to perfect an appeal from the judgnent followi ng the
revocation of his probation. The state habeas court found that
Cornett had pursuant to an agreenent with the prosecutor wai ved his
right to appeal fromthat judgnent and sentence, a fact finding we
presunme to be correct. These findings were adopted by the Texas
Court of Crimnal Appeals. See 28 U S.C. 8§ 2254(e)(1); Carter v.
Johnson, 110 F.3d 1098, 1107, n.11 (5'" Cr. 1997); Flores v.
Johnson, 957 F. Supp. 893, 915 (WD. Tex. 1997). Mor eover, our
i ndependent reviewof the affidavit of Cornett’s attorney convi nces
us that Cornett understood that he was relinquishing his right to
chal | enge the sentence as well as the decision to revoke probation.
Cornett acceded to this agreenent after his attorney instructed him
that an appeal fromthe outcone of the revocati on proceedi ng woul d

not likely be effective anyway.
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