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FIFTH CCRCU T

No. 97-11244

(Summary Cal endar)

W LBERT NORWOOD STARKS,

Peti ti oner- Appel | ant,

ver sus

GARY L JOHNSQON, DI RECTOR,

TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:97-CV-1975-H)

July 16, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *
W granted WIlbert Norwood Starks, Texas state prisoner
#388071, a certificate of appealability to appeal the district
court’s dismssal of his habeas corpus petition as barred by the

one-year statute of limtations provided in the Antiterrorism and

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Effective Death Penalty Act of 1996 (“AEDPA’), 28 U S. C
§ 2244(d)(1). See Starks v. Johnson, No. 97-11244, slip op. at 1
(Jan. 9, 1998 5th Cr.)

Starks argues that the district court erred in dismssing his
petition as tine-barred because the pendency of his third state
habeas applicationtolled the one-year limtations period. Wthout
tolling, Starks had one year from April 24, 1996, the effective
date of AEDPA, to file a tinely federal habeas petition. See
United States v. Flores, 135 F.3d 1000, 1005-6 (5th Cr. 1998).
The pendency of Starks’ third state habeas application nmay have
tolled the Iimtations period under 8§ 2244(d)(1l). See 28 U S.C
8§ 2244(d)(2). Even assumng that § 2244(d)(2) tolled the
limtations period, however, the record is not sufficiently
factually developed to enable us to determ ne whether Starks
petition was tinely filed because it is not evident on the record
when Starks forwarded his 8 2254 petition to prison officials for
mai | ing. See Houston v. Lack, 487 U S. 266, 270 (1988); Cooper V.
Brookshire, 70 F.3d 377, 378 (5th CGr. 1995).

The district court did not have the benefit of our decisionin
Flores. It did not address whether the pendency of Starks’ third
st ate habeas applicationtolled the one-year statute of limtations
of 8§ 2244(d)(1), and did not address whether Starks’' federal
petition, which the district court received on August 12, 1997, was

delivered to prison officials for mailing prior to that tine.
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Accordingly, the district court’s judgnent dismssing Starks’
8§ 2254 application as tine-barred is VACATED, and the case is
REMANDED for a determi nation of these issues and for further
proceedings if the court determ nes, on remand, that Starks’ § 2254
petition was tinely.

VACATED AND REMANDED.



