IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11180
Summary Cal endar

JEFFREY L. ESTEP
Pl ai ntiff-Appellant,
ver sus
DALLAS COUNTY, TEXAS, ET AL.,
Def endant s,
WLLIAM F. PEACE, CONLEY, O ficer; J C QU LLEN

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 3:95-CV-799

August 26, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Jeffrey L. Estep appeals the district court’s grant of summary
judgnent in favor of defendants WIlliamF. Peace; Oficer Conley,
and J. C Quillen. Inruling on a sunmary judgnent notion, a court
must reviewthe facts drawing all inferences nost favorable to the

party opposing the notion. See Newell v. Oxford Managenent, Inc.,

912 F. 2d 793, 795 (5th Cr. 1990). The district court assuned that

the initial traffic stop was properly nmade for speedi ng, although

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Estep submitted a verified response to a magistrate judge’s
interrogatory contesting that he had been speeding. Est ep,
however, has abandoned this argunent on appeal.

The court, however, al so assuned (1) that the exchange bet ween
O ficer Peace and Estep began when Peace requested Estep’s driver
i cense; whereas, Estep has submtted conpetent sunmary judgnent
evi dence that Peace began the encounter by denmanding to know
whet her he had a weapon; (2) that Estep “waved” a cani ster of mace
in Peace’'s face; whereas, Estep has submtted conpetent sunmary
judgnent evidence that he nerely showed Peace that he had a
canister of mace in response to the officer’s question about
whet her he had any weapons; (3) that Estep then refused to answer
Peace’ s questi on about whet her he had a weapon or to cooperate with
Peace anynore; whereas, Estep has submtted conpetent sunmary
j udgnent evi dence t hat he answered Peace’ s questi ons and cooper at ed
wWth himuntil Oficer Quillen began to search his vehicle. The
factual recitation made in the district court’s nmenorandum opi ni on
and order thus does not consider facts set forth in Estep’s
affidavit or other summary judgnent evi dence.

Estep’s notion to correct judgnent is DENIED AS MOOT. The
case is REMANDED to the district court for reconsideration of the
summary judgnent notion in the |light of conpetent summary judgnent
evi dence submtted by all parties. This court expresses no opinion
on whet her sunmary judgnent woul d be appropriate when all factual

inferences are made in favor of Estep, and |leaves the initial



application of the law to these facts to the district court. The
district court should consider, in addition to whether the search
was unl awful , whet her such unl awful ness i s acti onabl e under § 1983.

See Bigford v. Taylor, 896 F.2d 972, 975 (5th Cr. 1990)(“[t]he

anal ysis of whether a warrantl|l ess search was reasonable is not the
equi val ent of whether an officer participating in an unreasonabl e
search is entitled to qualified imunity”).

Estep also argues that the district court erred in making
various rulings on non-dispositive discovery notions and in
striking his notion for summary judgnent. The district court’s

decisions in these matters are AFFI RVED. See Richardson v. Henry,

902 F.2d 414, 417 (5th Gir. 1990); Fed. R G v. P. 56(f).

Motion to Correct Judgnent DEN ED AS MOOT,
AFFI RVED i n part; VACATED and REMANDED in part.



