IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-11158

Summary Cal endar

TAM T. MARTI NEZ
FLOYD MARTI NEZ
Pl aintiffs-Appellants,

vVer sus
STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COVPANY;
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:96-CV-0969- P)

June 26, 1998
Bef ore H G3 NBOTHAM DAVI S, and DeMOSS, Circuit Judges.
PER CURI AM *

Plaintiffs Tamand Fl oyd Marti nez appeal froman adverse jury
verdi ct on their insurance coverage claimagainst defendant State
Far m Mut ual Aut onobil e I nsurance Co. The plaintiffs contended that
t he negligence of an underinsured driver was the proxi nate cause of
their injuries, and they sought benefits under the underinsured
nmotori st provision of their State Farminsurance policy. The jury
concluded that the underinsured notorist was negligent, but it

found that this negligence was not the proximte cause of the

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



plaintiffs’ injuries. The plaintiffs raise a variety of issues on
appeal .

The plaintiffs first contend that the district court erred in
admtting as inpeachnent evidence a surveillance videotape of Tam
Martinez, offered by State Farmto i npeach her testinony that the
accident gave her serious physical injuries. The vi deot ape
apparently cane into existence wthin 30 days before trial and was
not produced to the plaintiffs. Under the Federal Rules of G vil
Procedure, inpeachnent evidence need not be produced to the
opposi ng si de. See Fed. R Cv. P. 26(a)(3). There is sone
question as to whether this evidence al so went to the substance of

the plaintiffs’ clainms. Cf. Chiasson v. Zapata Gulf Marine Corp.

988 F.2d 513 (5th Gr. 1993). Regardless of whether the district
court erred in admtting this evidence, however, the plaintiffs
must still denonstrate that the erroneously admtted evidence

affected their substantial rights. See Geat Plains Equip. v. Koch

Gathering Sys., 45 F.3d 962, 967 (5th Cr. 1995). Here, assum ng

the evidence went to the plaintiffs’ damages, the adm ssion of the
evidence is irrelevant, for the jury never reached the damages
issue. See id. Rather, the jury found that the negligence of the
underinsured driver was not the proxi mate cause of the accident;
the videotaped evidence therefore was irrelevant to the jury
verdi ct and no substantial right of the plaintiffs was affected by
the trial court’s evidentiary ruling.

The plaintiffs also contend that the district court erred in

di sm ssing their negligence per se claimupon State Farni s notion.



Yet the plaintiffs never pled this theory of liability, so the
district court did not abuse its discretion in refusing to submt

it tothe jury. See Morris v. Honto Int’'l, Inc., 853 F.2d 337, 342

(5th Gr. 1988). The plaintiffs failed to object to the district
court’s separation of the negligence and proxi nate cause issues in
its jury charge. Al though it may not be standard practice to
separate these issues, this separation did not constitute plain
error. Furthernore, we find from D ana Blythe' s testinony that
there was sufficient evidence from which the jury could have
concluded that the accident was the fault of Tam Martinez.
Accordingly, the district court did not abuse its discretion in
denying the plaintiffs’ notion for a new trial.

AFFI RVED.



