IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10995
Summary Cal endar

AMY E. BELMAGA O
Pl ai ntiff-Appellant,
vVer sus

JOHN DALTON, Secretary of the Navy;

DANIEL T. OLIVER, Vice Admiral, Chief

of Naval Personnel; D. A LEWELLI NG
Captain, Commanding O ficer, Naval Ar
Station/Joint Reserve Base; SUSAN RANMSKI LL
Li eut enant Commander, O ficer in Charge

of Personnel Support Detachnent,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:96-CV-919-A)

Septenber 16, 1998
Bef ore REAVLEY, KING and DAVIS, G rcuit Judges.
REAVLEY, Circuit Judge:”
Former Air Traffic Controll man Second O ass Any E. Bel naggi o
sued the Navy Secretary and three naval officers in their
official capacities, alleging that the Navy viol ated her

constitutional and regulatory rights when it admnistratively

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



separated her fromthe Navy for cocaine use and that the Board
for Correction of Naval Records (BCNR) decision denying her
relief was arbitrary and capricious. The district court granted
summary judgnent in favor of the defendants. For the reasons

di scussed below, we affirm

BACKGROUND

On April 30, 1996, Bel naggi o underwent a urinalysis test
which later tested positive for cocaine. She was charged with
violation of the Uniform Code of MIlitary Justice (UCM]), Article
112(a), for use of a controlled substance. Bel maggi o refused
non-j udi ci al puni shnent under 10 U.S.C. 8§ 815 and denanded a
trial by court-martial. Charges were referred to a Speci al
Court-Martial on July 16, 1996, and Bel maggi o was arrai gned
pursuant to 10 U.S.C. 8§ 839(a) on August 20. On August 25,

Bel maggi o’ s counsel served a notice of intent to file a notion to
suppress the urinalysis evidence on the mlitary judge and tri al
counsel. On August 28, the convening authority dism ssed the
charges “without prejudice.” The matter was referred to an

adm ni strative di scharge hearing on August 29, 1996, to be heard
by an Adm nistrative D scharge Board (ADB)

The admi nistrative board found that m sconduct had occurred
and recommended t hat Bel maggi o be di scharged with an other than
honor abl e di scharge. Belmaggio filed a |letter of deficiency and

requested a review by the Bureau of Naval Personnel and a de novo



review by a flag officer. The Bureau of Personnel, w thout
granting the flag officer review, sustained the recommendations
of the board.

Bel maggio then filed this action in district court to
prevent her discharge fromthe U S. Naval Reserve. The district
court tenporarily enjoined the defendants from di schargi ng
Bel maggio until the Board of Correction of Naval Records (BCNR)
heard her case. The BCNR refused Bel maggi o’s request for relief.
After further proceedings, the district court entered summary

judgnent in favor of the defendants.

DI SCUSSI ON

1. St andard of revi ew

This court reviews a grant of sunmmary judgnment by the
district court de novo.! In reviewing the decision of a mlitary
correction board, the court wll uphold themunless they are
arbitrary, capricious, in bad faith, unsupported by substanti al
evidence or contrary to a |law, regul ation or mandatory published

procedure of a substantial nature to prejudice the plaintiff.?

2. The timng of the sunmary j udgnment

!Reingold v. Swiftships, Inc., 126 F.3d 645, 646 (5th Gr.
1997) .

2Ferrell v. Secretary of Defense, 662 F.2d 1179, 1181 (5th
Cr. 1981).



Bel maggi o argues that the district court erred by granting
summary judgnent before she filed her renewed cross-notion for
summary judgnent and nenorandum in opposition to the defendants’
renewed notion to dismss and for sunmary judgnent.

On April 28, the district court ordered defendants to file a
motion to dismss, which they did on May 27, 1997. Bel naggi o
filed a cross-notion for summary judgnent on June 9. On June 23,
the district court entered a final judgnment dism ssing the
action. The district court sua sponte vacated this judgnent on
June 26. The defendants filed their response to Bel maggi o’ s
cross-notion for sunmary judgnent on June 30. On July 10, the
court ordered Belmaggio to file an anended conpl aint and directed
both sides to brief the confrontation clause issues. Bel maggi o
filed an anmended conplaint on July 22. Both parties then filed
briefs on the confrontation clause issue. On August 7, the
defendants filed their renewed notion to dismss or in the
alternative for summary judgnent. The district court denied the
nmotion to dism ss and granted the notion for summary judgnent on
August 10. The final judgnment was filed August 12, two days
before the court received and filed Bel maggi o's renewed cross-
nmotion for summary judgnent.

Under Federal Rule of G vil Procedure 56(c), “[t]he notion
[for summary judgnent] shall be served at | east 10 days before
the tinme fixed for the hearing.”

As a general rule, a district court nmay not
sua sponte grant sunmary judgnment on a claim
W thout giving the losing party ten days’
notice and an opportunity to present new
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evi dence as required by Federal Rul es of

Cvil Procedure 56(c). There is an exception

to this rule, however: A district court may

grant summary judgnent wi thout notice if the

|l osing party has had a “full and fair

opportunity to ventilate the issues involved

in the nmotion.”?
This court has held that the ten day notice provision of 560 is
to be strictly enforced.* |f the nonnovant does not make a
show ng of evidence that creates a genuine issue of naterial
fact, however, lack of notice is deened harm ess error.?®

In this case, any error was harml ess. The defendants’

renewed notion raised effectively the sane argunents as the
motion filed approxi mately nine weeks earlier. The issues in
di spute renmai ned constant at the |ower court |evel, before and
after Bel maggi o subm tted her anmended conplaint. Thus, even
t hough Bel maggi o was not granted ten days to respond to the
renewed notion for summary judgnent, she had a fair opportunity
to respond to the argunents. Belmggi o has not articul ated any
specifics as to what evidence or argunent she m ght have raised

t hat woul d have prevented summary judgnent if she had been

granted additional tine.®

SUnited States v. Grayson, 879 F.2d 620, 625 (9th Cir. 1989)
(citations omtted).

“Now i n v. Resolution Trust Corp., 33 F.3d 498, 504 (5th
Cr. 1994).

°ld. at 505.

®Revi ewi ng the record, Belnaggi o’ s renewed notion opposi ng
def endants’ renewed notion for summary judgnent was al nost
identical to her first notion. The few differences do not create
an i ssue that would prevent a grant of sunmmary judgnent. For
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3. Renoval of case fromcourt-nmartial proceedings

Bel maggi o’ s commandi ng officer at the tinme of the
urinalysis, Captain Cannon, originally decided to dispose of the
i ssue through nonjudicial punishnment. Pursuant to Article 15,

Bel maggi o refused nonj udi ci al puni shnent and demanded trial by
court-martial, and Captain Cannon referred a charge of drug use
to a court-martial. Shortly thereafter, Captain Lewelling
relieved Captain Cannon as Bel naggi o’ s commandi ng of ficer.
Captain Lewelling dism ssed the charge fromthe court-martial and
initiated adm ni strative separation proceedi ngs agai nst

Bel maggio. At the ADB hearing, Captain Lewelling stated that the
charge did not warrant trial by court-martial and the matter
shoul d be di sposed of adm nistratively.

Bel maggi o argues that the Navy inproperly wthdrew the
charges for court-martial and sent the charges to the
adm ni strative board. Article 15.2 of the Manual for Courts-
Martial states that a nenber of the forces may demand trial by
court-martial in lieu of nonjudicial punishnent, prior to the
i nposition of nonjudicial punishnment. However, the commandi ng
officer could still choose to send the charges to an

adm ni strative discharge board. “Nonjudicial punishnent” refers

exanpl e, in her second notion, Bel maggi o includes an argunent
based on Petty v. Mriarty, 43 CMR 278 (U S.CMA 1971).
Petty is irrelevant, because it addressed the issue of whether
charges could be withdrawn and then sent to a second court-
martial, not an admi nistrative board as is the case here.
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to puni shnment inposed by a conmanding officer in lieu of a court-
martial; it is not the equivalent of adm nistrative proceedings.’
The Commandi ng Officer has the discretion to change his m nd
about continuing the court-nartial.? Bel maggi o cont ends that,
once referred for a court-martial, certain rights vest, including
the right to be proven guilty beyond a reasonabl e doubt, and the
right to confront witnesses. Belnaggi o argues that the
Commandi ng O ficer can withdraw charges froma court-martial only
if the withdrawal is not arbitrary or unfairly prejudicial to the
rights of the accused.® Under the Rules of Court Martial,
R C.M 604:

(a) Wthdrawal. The convening authority or a
superior authority may for any reason cause
any charges or specifications to be w thdrawn
froma court-martial at any tine before
findi ngs are announced.

(b) Referral of wthdrawn charges. Charges
whi ch have been wthdrawn froma court-
martial may be referred to another court-
martial unless the wthdrawal was for an

i nproper reason. Charges withdrawn after the
i ntroduction of evidence on the general issue
of guilt may be referred to another
court-martial only if the w thdrawal was
necessitated by urgent and unforeseen
mlitary necessity. (Enphasis added)

‘'See Exec. Order No. 12473, 49 Fed. Reg. 17152, Part V:
Nonj udi ci al Puni shnent Procedure 8 1.9g: Rel ationship of
nonj udi ci al punishnment to adm nistrative corrective neasures
(1984); Dobzynski v. Green, 16 MJ. 84, 88 (C MA 1983)
(Everett, C J., dissenting) (noting that the record of
nonj udi ci al puni shnment can be used “in connection with an

adm ni strative discharge,” indicating that the two are
different).
SR C. M 604.

United States v. Charette, 15 MJ. 197 (C. M A 1983).
7



Bel maggi o argues that “[t]he purpose of RC M 604(b) ... is to
check potential unfair manipul ation of the chargi ng and di sm ssal
processes to gain unfair advantage over an accused, to prevent
prosecutorial harassnment, and to prevent retaliation against the
accused for exercising a right.”?0 Koke sets out various
factors to consider, including the stage of the court-marti al
proceedi ngs.* However, rule 604(b) and these cases do not apply
inthis case, as the charges were referred to an adm ni strative
board, not another court-nmartial, as was the situation in Koke.?!?
Bel naggi o argues that the actions of the convening authority
exposed her to a greater risk of prejudicial discharge. The
adm ni strative board proceedings did allow for a | ower standard
of proof and | ess stringent rules for the introduction of

evi dence. However, under an adm nistrative proceedi ng, Bel maggio

United States v. Koke, 32 MJ. 876, 879 (N.MC. R 1991),
aff'd 34 MJ. 313 (1992).

11d. at 880-81.

2In a simlar vein, Belnmaggio directs this court to the
di ssenting opinion in Dobzynski v. Geen, 16 MJ. 84 (C MA
1983), to support her contention that because she had the right
to refuse nonjudicial punishnment and demand trial by court-
martial, she had an absolute right to a court-martial. In
Dobzynski, the dissent noted that if a nenber who was not
attached to a vessel was taken to a special court-martial, then
the charges were withdrawn and the nenber was of fered nonjudici al
puni shnment, the nenber could refuse nonjudicial punishnment under
604(b); the commandi ng officer would have to refer the charges to
another court-martial or dismss the charges. Dobzynski, 16 MJ.
at 86-87. However, even in the dissent’s hypothetical, the
commandi ng officer woul d have the power to refer to another
court-martial (wthin certainlimts) or for admnistrative
pr oceedi ngs.



was no | onger subject to inprisonnent, a bad conduct discharge,
forfeiture of pay and all owances, or a reduction in pay grade.

Bel maggi o argues that once the convening authority decides
to refer the case to court-martial, “the election of renedies
shifts to the servicenmenber.”® She takes this quote out of
context. The court went on to discuss the service nenber’s
options to contest the charges, plead guilty or try to negotiate
a deal. There is no indication that the right to a court-nmarti al
sonehow “vests,” as Bel naggi o cont ends.

The MCM provi des commandi ng officers with broad discretion
when determ ning how to di spose of offenses commtted by nenbers
of their conmand.* "When a commander di sm sses charges further
di sposition under R C M 306© of the offenses is not barred.”?®
The BCNR did not err in finding that Captain Lewelling acted

wthin his authority.

4. Revi ew of the BCNR s findings

Bel maggi o argues that the court erred in adopting the BCNR s
findi ngs because they were arbitrary and capri ci ous.

Bel maggio first argues that the BCNR erred by not allow ng
her to appear before the board. Bel maggi o had previously

received a full hearing before the ADB. Under 32 C.F.R 8723.4,

BUnited States v. Gansener, 38 MJ. 340, 342 (C.MA 1993).
14See R C.M 306(c).
Exec. Order 12473, 49 Fed. Reg. 17152 (1984).
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an “applicant for correction” of his/her record is entitled to
appear. Bel maggi o argues that she woul d have denonstrat ed
several things had she been allowed to appear. However, that
provision only applies if the “Board determ nes a hearing is
warranted,” which it did not do in this case.'® The BCNR is not
required to hold a hearing.' The BCNR conducted a docunentary
review of Bel maggi o’ s application, including her thirty-page
application for relief and the transcript of the ADB heari ng.
Under the circunstances, Bel maggi o has not shown that their
decision to deny her a personal appearance was arbitrary or
capri ci ous.

Bel maggi o al so contends that the BCNR erred by not
requesting an advi sory opinion fromthe authors of the
regul ati ons governing the procedures for urinalysis tests to
ascertain whether the | ocal procedure conplied with required
safeguards or net the intent of the instruction. Belmggio
argues that the BCNR has a duty to correct “obvious injustices”
by the mlitary, and that the Secretary has a duty to take
corrective action for any error or injustice.!® Although
correct, those statenments do not determ ne the substantive
issues. Neither the statute enpowering the BCNR to correct

errors nor its regulations require that it obtain an advisory

1632 C.F.R § 723.4(a) (1997).

YBurns v. Marsh, 820 F.2d 1108, 1109 (9th Cir. 1987).

8Dyhon v. United States, 461 F.2d 1278, 1281 (C. d.
1972); Caddington v. United States, 178 F. Supp. 604 (C. d.
1959).
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opinion prior to deciding the case.! The BCNR revi ewed both the
adm nistrative record and the regul ati ons before concl udi ng that
the procedures used in obtaining Bel maggi o’s urine sanple and
transport to the | aboratory conplied. Nothing further was
required.

Lastly, Belnmaggi o argues that the BCNR s deci sion was
unsupported by substantial evidence. Belmggio spent the three
days preceding the urinalysis with a retired Chief Petty Oficer,
who testified that she did not observe Bel naggi o i ngest cocai ne
nor di splay any synptons associated with cocaine during that tine
period. Her supervisors stated that they had never seen any
signs of drug use. Belnmaggio argues that her good mlitary
record and | ack of other indications of drug use indicate that
the test was sonehow flawed. The fact that Bel naggi o presented
such excul patory evidence does not rule out the existence of

substanti al evidence to support the BCNR determ nation

5. Constitutional clains

As a threshold matter, the court nust deci de whet her

Bel maggi o has a property or liberty interest in her enploynment

wth the United States Navy. The court finds

1990 U.S.C. § 1552 (1997); 32 C.F.R § 723 (1997).
11



that she has both.?® Once it is determined that plaintiff is
entitled to constitutional due process protections, "the question
remai ns what process is due."?? "The essential requirenments of
due process ... are notice and an opportunity to respond."??

Bel maggi o argues that the district court erred by uphol di ng
t he BCNR deci si on because the BCNR i s not enpowered to make
constitutional decisions. However, the district court did not
sinply defer to the BCNR s opinion of the constitutional
requi renents; the district court independently found that
Bel maggi o’ s clainms of constitutional deficiencies in the BCNR
process were wthout nerit.
a. Ri ght to confrontation

Bel maggi o argues that the district court erred in finding
that the Sixth Arendnent right to confrontation does not attach
to hearings before the ADB. The governnent introduced the
urinal ysis evidence through the signed statenent, and then the
t el ephoni ¢ testinony, of Lieutenant Kleete, the Assistant
Technical Director for the Navy Drug Screening Laboratory that
performed the test in this case. Belnaggio was not allowed to
confront or cross-exam ne Lieutenant Kleete. The board stated
that a second phone call would be made only if the board nenbers

had a question. Bel maggi o argues that she woul d have questi oned

20See Perez v. United States, 850 F. Supp. 1354, 1361 (N.D
I11. 1994).

2IMorrissey v. Brewer, 408 U.S. 471, 481 (1972).

22l evel and Bd. of Educ. v. Louderm ||, 470 U.S. 532, 546
(1985).
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Kl eete on his assertions about the color of the sanple and the
| ack of any sign of tanpering. However, despite her right to do
so, she did not ask to independently call Kleete as a w tness.

The Sixth Anendnent requires that, “[i]n all crimnal
prosecutions, the accused shall enjoy the right ... to be
confronted with the witnesses against him” (Enphasis added).
The only two courts to address the issue of the applicability of
the Sixth Anendnent to mlitary adm ni strative di scharge
proceedi ngs both held that it does not apply:

As di scussed bel ow, these Sixth Anmendnent
rights do not apply in the admnistrative
di scharge context. Procedural due process
generally requires notice and sone form of
pre-deprivation hearing. See Zinernon v.
Burch, 494 U. S. 113, 127, 110 S. C. 975,
984, 108 L.Ed.2d 100 (1990) (citing
Louderm I, 470 U. S. at 542, 105 S. . at
1493). Wiile the hearing should nornmally be
sufficiently structured to allow the
plaintiff an opportunity to be heard and to
respond to the charges against him it need
not provide himwth the sanme protections
af forded defendants in crimnal trials.?

Bel maggi o argues that the President or Congress nust
explicitly delegate authority to a governnental body to allow it
to deprive an individual of their enploynent where it inplicates
constitutional concerns. However, the case she cites, Geen v.
McEl roy, 2 sinply rejected an inplied del egati on where the

statute had not del egated any authority to even create the

2Perez v. United States, 850 F. Supp. 1354, 1364 (N.D. I11.
1994) (citations omtted). See also Unglesby v. Zimy, 250 F
Supp. 714 (N.D. Cal. 1965).

24360 U. S. 474, 506-07 (1959).
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security cl earance program whose specific procedures were at
i ssue.

Bel maggi o argues that this case is simlar to parole and
probati on hearings because both inplicate a liberty interest and
m sconduct nust be shown by a preponderance of the evidence.
Based on that argunent, she reviews the Fifth Grcuit cases
i nvol vi ng parol e revocation in which the court has required the
governnent to show good cause why urinal ysis evidence shoul d be
allowed in through the testinony of a probation officer; the
court enployed a balancing test, weighing the defendant’s
interest in confronting a specific w tness against the
governnent’s reasons for denying it.? Belmaggi o argues that
Kleete i s anal ogous to a probation officer. However, unlike a
probation officer who would sinply receive reports fromthe | ab,
Kl eete has a Ph.D in Pharnocol ogy/ Toxi col ogy and certifies the
lab results after assuring that proper procedures have been
fol | oned.

Bel maggi o al so conpares this proceeding to an enpl oynent
hearing. She argues that the Suprenme Court has held that the
confrontation clause applies in enploynent hearings.? However
the Court was addressing situations in which the enpl oyee was

deni ed any kind of a hearing; in this case, Bel naggi o had an

2®See, e.g., United States v. McCormck, 54 F.3d 214, 220-21
(5th Gir. 1995).

26See, e.g., Wllner v. Commttee on Character & Fitness,
373 U.S. 96 (1963) (New York bar denied adm ssion to a new

| awyer).
14



opportunity to be heard and was even represented by counsel at
t he ADB heari ng.

Bel maggi o cites to Bland v. Connally,?” in which the court
held that the respondent has a constitutional right to confront
W t nesses against himin an adm ni strative proceedi ng
recommendi ng a | ess than honorabl e discharge. |In that case, the
respondent was being di scharged for association with the
communi st party, and the court stated that the mlitary had “no
express authority to prem se a derogatory di scharge upon
associ ation wth suspect groups or individuals. Al so, while
[regul ations] do provide that a derogatory di scharge nust be
based solely upon the mlitary record of the di schargee, they
confer no express power to establish the necessary facts by
secret evidence.”?® The mlitary had not allowed the respondent
even to know the identity of the wtnesses against him nuch | ess
confront them 2 Mreover, the grounds for the discharge,
association with communi sts, was itself suspect under the First
Amendnent. The case before this court is quite different.

Bel maggi o had several due process protections: she knew who was
presenting the evidence agai nst her, what that evidence was, had
the right to present her own evidence and call w tnesses, and was

represented by counsel.

27293 F.2d 852 (D.C. Gir. 1961).
2| d. at 856.
| d. at 858.
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Bel maggi o cites Goldberg v. Kelly,3 to support her argunent
that a right to confront wtnesses is essential. The Court did
state that “[i]n al nbst every setting where inportant decisions
turn on questions of fact, due process requires an opportunity to
confront and cross-exani ne adverse w tnesses.”3 However, in
that case, “The constitutional issue to be decided ... [was] the
narrow one whether the Due Process O ause requires that the
reci pient be afforded an evidentiary hearing before the
term nation of benefits.”3 Moreover, while the Court found that
a right to confront witnesses was a requirenent, that decision
was based on the context, the nature of the right at issue --
wel fare benefits. “Thus the crucial factor in this context--a
factor not present in the case of the blacklisted governnent
contractor, the discharged governnent enpl oyee, the taxpayer
denied a tax exenption, or virtually anyone el se whose
governnental entitlenents are ended--is that term nation of aid
pendi ng resolution of a controversy over eligibility may deprive
an eligible recipient of the very neans by which to live while he
waits.”3

Bel maggi o al so cites to Jenkins v. MKeithen.3 [|n that

case, the appellant challenged the constitutionality of a 1967

397 U.S. 254 (1970).
311d. at 269.
321d. at 260 (enphasis in original).
3%l d. at 264 (enphasis added).
3395 U.S. 411 (1969).
16



Loui si ana statute which created a body call ed the
Labor - Managenent Comm ssion of Inquiry. The purpose of the
Comm ssion was to aid the | aw enforcenent authorities of the
state by investigating and nmaki ng findings on possible viol ations
of the | abor | aws. The Court found that “the Comm ssion very
clearly exercises an accusatory function; it is enpowered to be
used and allegedly is used to find naned individuals guilty of
violating the crimnal |aws of Louisiana and the United States
and to brand themas crimnals in public.”%® “lIn the present
context, where the Comm ssion allegedly nmakes an actual finding
that a specific individual is guilty of a crime, we think that
due process requires the Comm ssion to afford a person being
investigated the right to confront and cross-exam ne the
W t nesses against him subject only to traditional limtations on
t hose rights.”% However, unlike the adm nistrative board, the
Commi ssion limted the individual’s right to present his or her
own evi dence.
b. I ntroduction of Uinalysis Evidence

Bel naggi o argues that the urinalysis evidence was inproperly
adm tted because there was evidence of tanpering and | apses in
the chain of custody. The Navy MIlitary Personnel Manua
(M LPERSMAN) 8§ 3640350 provides that all relevant evidence be

adm tted before an admi nistrative board and that evi dence that

| d. at 427-28.
| d. at 4209.
17



woul d not be admi ssible at a court-martial can be used at an
adm ni strative proceedi ng.

To admt | aboratory analysis of fungible nmaterial, such as
urine, the governnment nust denonstrate a continuous chain of
custody.?®" “The Governnent nust show that there is a reasonable
probability the sanple which was tested was in fact fromthe
purported source and that it was not altered.”® This nmeans the
"chai n- of - cust ody evi dence nust be adequate--not infallible."3°
“Factors to be considered in making this determ nation [of chain
of custody] include the nature of the article, the circunstances
surroundi ng the preservation and custody of it, and the
i kelihood of interneddlers tanpering with it.”4 Bel naggio
argues that the standard in this case should be hi gher because
urine is a fungible substance. However, the case she relied on
i nvol ved drugs, also a fungible substance. |f anything, given
that that case dealt with a court-martial, the standard for this
case, for adm ssion before an adm nistrative board, is |ower.

Bel maggi o argues that the governnent tried to rely on a
presunption that |aw enforcenent personnel have properly

mai nt ai ned the evidence. The governnment cannot rely solely on

3United States v. Courts, 9 MJ. 285, 290 (C. M A 1980).
3¥United States v. Maxwell, 38 MJ. 148, 150 (C M A 1993).
¥United States v. Ladd, 885 F.2d 954, 957 (1st Cr. 1989).

“OUnited States v. Longtin, 7 MJ. 784, 789 (A.C MR 1979)
(citation omtted).
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such a presunption.* However, the governnment did not do so. It
i ntroduced testinony fromthe personnel involved in the chain of
cust ody. The governnent does not dispute that there was

i nproper docunentation of a change of custody. However, a

conbi nati on of docunentary evidence and testinony fromthe
coordi nators established an unbroken chai n of cust ody.

Bel maggi o argues that the wurinalysis coordinators’ stories
did not conpletely match. Al so, there were inconsistencies
bet ween the statenent provided on August 20 and the testinony
gi ven on Septenber 26, which Bel maggi o argues gives rise to the
possibility of coll usion.

Bel maggi o argues that the sanple bottles were prepared
incorrectly, making tanpering easier. The | ocal coordinators
adopted a slightly different procedure than that prescribed by
regul ation. The |abel was placed on the bottle, covered with
scotch tape, and then the tanper resistant tape was placed on top
after the sanple was collected. The coordinators testified, upon
exam nation by Bel maggi o’s | awer, that the scotch tape made it
easier to renove the tanper resistant tape and replace it w thout
bei ng detect ed.

Anot her urine sanple taken the sane day from Petty Oficer
Johnson was found to be contam nated w th nout hwash. Bel maggi o
argues that the evidence showed that the contam nation had to
have occurred subsequent to the Johnson’s delivery of the sanple

to the urinalysis coordinators, indicating that there were

“United States v. Gardi, 6 MJ. 703, 704 (NMC MR 1978).
19



problenms with the custody of the bottles. Johnson’s observer
testified that he watched Johnson urinating into the bottle, and
that he saw nothing to indicate that Johnson contam nated the
sanple. Belmaggi o argues that, because of the evidence that
Petty Oficer Johnson’s sanple was tanpered with, the governnent
has not net its burden to show that there was a reasonabl e
probability that her sanple had not been tanpered with al so.

Gross deviations in proper procedure is sufficient to
exclude results. However, the case Belmaggi o cites for support
is an exanple of truly gross deviations:

[ The urinalysis coordinator] had appell ant
deposit the sanple in a cup with a plastic
lid, rather than in a urine-specinen bottle,
as required by AFR 160-23. Additionally, the
sergeant failed: to seal the container with
tanper-resistant tape; to have appell ant
observe himseal the container; to have
appellant initial the container; and to
initial the container hinmself. ...

Q her discrepancies in the chain of
custody included the fact that the sanple was
not correctly labeled with the collection
date, the base accession nunber, the nenber's
soci al security nunber, the nenber's
initials, and the observer's initials. Para.
7(d)(3), AFR 160-23. ... At trial, he could
not recall whether he or a nurse sealed the
cup with a piece of tape.*

This case presents nmuch nore m nor deviations from norma
procedure.

“[Dleviating froma regulation or instruction which sets out
procedures for collecting, transmtting, or testing urine sanples

does not render a sanple inadm ssible as a matter of | aw

“2United States v. Strozier, 31 MJ. 283, 285 (C.MA. 1990).
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however, such deviation may be considered along with all other
factors in determning if the evidence |acks sufficient
reliability to be considered by the finders of fact.”*

The BCNR, in approving the ADB s adm ssion of the urinalysis
evi dence, noted that the results were relevant and not so tainted
by errors as to be unreliable. As the district court stated,

Bel maggi o’ s argunents go to the wei ght of the evidence against
her and do not show that the ADB clearly erred in admtting the

urinalysis results.

For the foregoing reasons, the judgnent of the trial court is

AFFI RVED.

“BUnited States v. Pollard, 27 MJ. 376, 377 (C M A 1989)
(citing United States v. Caceres, 440 U. S. 741 (1979)).

21



