UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10984

In the Matter of: VIKING ACCEPTANCE CORPORAI TON,

Debt or .
CAPI TOL RESOURCE FUNDI NG, | NC.,
Appel | ee,
VERSUS
VI KI NG ACCEPTANCE CORPORATI ON,
Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:96-CV-1619-T)
December 9, 1998

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
DeMOSS, Circuit Judge:”
Vi ki ng Acceptance Corporation, the debtor in an underlying

Chapter 11 bankruptcy proceeding, appeals the district court’s

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



affirmance of the bankruptcy court’s final judgnent in this

adversary proceeding. W affirm

| .

The facts material to this conplex piece of comercia
litigation are volum nous and conpli cated. Fortunately, only a
t hunbnail sketch is required for our disposition of the issues
presented on appeal. The clains litigated as an adversary
proceeding in the bankruptcy court arose out of the parties’
participation in the business of buying and selling commercia
paper covering installnent |oan contracts on used cars. Vi ki ng
Acceptance Corporation (Viking), the bankruptcy debtor in the
underlying Chapter 11 bankruptcy, bought and sold, or brokered,
autonobil e install mnent | oan contracts. Corinthian Managenent, Inc.
(Corinthian) provides admnistrative and managerial support for
certain claimreinbursenent trust accounts and warranty prograns.
Onyx Corporation (Onyx), which is affiliated wth Viking, was
formed to nanage a | oan program devel oped jointly by Viking and
Cor i nt hi an. Honmest ead | nsurance Conpany (Honmestead), which is
affiliated with Corinthian, provided an i nsurance policy to back a
limted paynent guarantee that becane a feature of the
Vi ki ng/ Cori nthian | oan program Capitol Resource Fundi ng (Capitol)
is a financial services conpany which factors receivables and
purchases commerci al paper. Capitol purchased auto | oans through
the Viking/Corinthian |loan program LSI Financial Service, Inc.

(LSI) and Granite Finance Corporation (Granite) serviced the | oans



purchased by Capitol through the Viking/ Corinthian | oan program

In April 1992, Viking and Corinthian entered i nto an agreenent
(the Vi king/ Corinthian Agreenent) that defined the rol es of each of
the parties with reference to the |oan program Attached to the
Vi ki ng/ Corinthian agreenent as an exhibit was a form contract,
herein called the skip default agreenent. The skip default
agreenent, which was to be issued by Viking to purchaser/| enders
such as Capitol, was i ntended to protect the purchaser/|enders from
| oss by providing alimted guarantee of paynent of indebtedness on
the installnent |Ioans. Under the terns of that agreenent ViKking,
then Corinthian, then Honestead, were obligated to reinburse
Capitol under the terns of that agreenent as to defaulted |oans.
The Vi ki ng/ Cori nt hi an agreenent al so provi ded for the establishnent
of a clains reinbursement trust account and the adm nistration of
clains under the skip default agreenent. The skip default
agreenent was to be backed by an insurance policy issued by
Corinthian's affiliate, Honestead.

In the Spring of 1993, an individual by the nanme of David
Lohoefer approached Capitol and represented hinself as an
experienced auto finance person who would be able to |locate
commerci al paper relating to the purchase of autonobiles. Capitol
told Lohoefer that it would prefer to purchase commercial paper
that was backed by sone form of insurance that would protect
Capi tol against |oss.

In April 1993, Lohoefer introduced Capitol to Viking.

Lohoefer told Capitol that Viking was know edgeabl e i n the purchase



and sal e of auto installnent |oan contracts. Subsequently, Viking,
Corinthian and Capitol entered into an agreenent (the
Vi ki ng/ Cori nt hi an/ Capitol agreenent) relatingto Capitol’s purchase
of installnment |oans through the Viking/ Corinthian |oan program
Vi king and Capitol also entered into a separate contract, which has
been dubbed herein as the Purchase and Sal e agreenent. Many of the
terms of these agreenents were negotiated by Lohoefer as
intermediary. Near the sane tinme, Capitol expressed its preference
to work with sonmeone other than its contact at Viking. Thereafter,
Lohoefer and an i ndi vi dual naned Robert Parma fornmed Onyx to nmanage
the Vi king | oan program

Lohoefer al so i ntroduced Capitol to LSI, representing that LSI
could service the large nunber of |oans Capitol was proposing to
buy through the Viking |oan program At sonme point, Viking,
Capitol, and LSl entered into a contract providing that LSI would
service the loans sold by Viking to Capitol (the LSI Servicing
agreenent). Thereafter, Lohoefer intervened in the Capitol/LSI
relationship, asserting that LSI was charging too nuch for
servicing. As a result, Capitol started having the Viking |oans
serviced through G anite. Most of the loans formthe basis of the
disputes in this case were serviced by Ganite.

The basic arrangenent enbodied in the various agreenents
provided that Viking would secure or purchase installnent |oan
contracts on used autonobiles fromvarious dealers. Viking would
then provide certain underwiting functions to ensure that the

| oans net criteria established by Viking, Corinthian and Capitol.



Once approved, Viking would forward the | oan package to one of the
| oan servicers. The servicer would reviewthe | oan package to nake
sure that it included pertinent docunentation. |If the | oan package
was conpl ete, the servicer woul d contact Capitol, and Capitol woul d
fund the loan, conpleting Capitol’s purchase of the commercia
paper. Capitol paid a discounted percentage of the loan’s face
val ue for the contract. Viking/Onyx was to |ocate the | oans, and
provide certain underwiting functions. Vi king also assuned
certain contractual duties pursuant to the various agreenents with
respect to defaulted l|oans, including the duty to repossess if
necessary, and certain duties relating to the processing of clains
under the skip default agreenent. I n exchange, Viking and Onyx
were entitled to a two percent conm ssion to be paid by Capitol.

Between June 1993 and January 1994, Capitol purchased
approxi mately 403 |oans through the Viking |oan program The
relationship between Viking and Capitol was plagued by various
uncertainties fromthe beginning. The formcontracts used for many
of the agreenents were unworkable. Many terns were inadequately
menorialized. Those that were nenorialized were frequently, or as
t he bankruptcy court stated “continually,” changed or abandoned by
the parties. Thus, at the bench trial before the bankruptcy court,
many of the nost basic rights and obligations governing the
relati onshi ps between the parties were in dispute.

The Vi ki ng/ Capi t ol relationship becane conpletely
unsupportabl e once a | arge nunber of the | oans, 283 as of the tine

of trial, started going into default, and Capitol sought to file



clains under the skip default agreenent. Viking failed to perform
its contractual duty to repossess as to the vast mgjority of the
vehi cl es at issue, and Capitol then undertook to performthat duty.
As vehicl es were repossessed the servicer, Ganite, issued notices
that Capitol intended to sell the vehicles to liquidate the
i ndebt edness. There is no dispute that Viking received those
notices. The notices issued by Ganite stated that the sale woul d
be held at a certain date and tine. However, the vehicles were not
sold at that tinme. Instead, Capitol |iquidated the collateral by
waiting until after the date certain had passed and then selling
the vehicles to its affiliate, Route One Auto Sales. Rout e One
Aut o Sal es, which was in the business of marketing used cars, sold
the collateral in the ordinary course of business. The sale of the
collateral failedto fully satisfy the i ndebtedness and all parties
to the Viking | oan program were dissatisfied in sone neasure with

this resolution. Several |awsuits developed as a result.

1.

In May 1994, Viking sued Capitol, Ganite, Corinthian and
Honmestead in the United States District Court for the Northern
District of Texas. About the sane tinme, Capitol sued Viking, Onyx,
and Corinthian in Virginia state court. That action was
subsequently renoved to the United States District Court for the
Eastern District of Virginia. The following nonth Onyx sued
Capitol in Texas state court. That action was subsequently renoved

to the United States District Court for the Northern District of



Texas.

In July 1994, Viking filed a Chapter 11 bankruptcy case in the
bankruptcy court for the Northern District of Texas. In Cctober
1994, Corinthian renoved the three suits pending in the Northern
District of Texas and the Eastern District of Virginia to the
Bankruptcy Court. In January 1994, the bankruptcy court
consolidated the three actions and ordered that the case proceed as
an adversary proceeding in Viking's Chapter 11 bankruptcy.

The consolidated cases were tried to the bench in a | engthy
trial that invol ved several hundred exhibits. The parties disputed
virtually every material issue. The pretrial order, which ran in
excess of one hundred pages, contained only three pages of
stipulated facts. Trial was concluded in October 1995. I n
February 1996, the bankruptcy court entered a one hundred and ei ght
page menor andum opi ni on di sposing of nost issues in the case. In
May 1996, the bankruptcy court entered a second nenorandum opi ni on
anendi ng sone findings in response to post-trial briefing by the
parties, and disposing of the remaining issues. On May 17, 1996,
the bankruptcy court entered final judgnent. The bankruptcy
court’s judgnent, in relevant part, awarded Viking and Onyx
$108,508 on their clainms that Capitol owed additional comm ssions.
The bankruptcy court al so awarded Vi ki ng $55, 236 in attorney fees.
The bankruptcy court awarded Capitol nore than $2, 000,000 on its
clains that Viking and Onyx violated the Texas Deceptive Trade
Practices Act (DTPA) by engaging i n deceptive practices relating to

the underwiting guidelines established by the parties for the



program The bankruptcy court reduced that award, however, by the
anount Capitol received in paynent from Route One Auto Sal es for
the vehicles, by the anobunt of comm ssion Capitol owed to Viking
and Onyx, by the award of attorney fees in Viking’s and Onyx’s
favor, and by several other anmounts relating to a final accounting
of the program The bankruptcy court also awarded Capitol
$322,273.92 in attorney fees, and a portion of its costs. As a
result of Capitol’s larger recovery, Viking received no net
recovery, for either comm ssions or attorney fees.

The parties, in various configurations, appeal ed the decision
of the bankruptcy court to the district court pursuant to
Bankruptcy Rule 8001 and 28 U . S.C. 8§ 158(c). The district court
af firnmed. Vi king, Capitol and Corinthian Managenent all filed
noti ces of appeal or cross-appeal tothis Court. On notions by the
parties, this Court dism ssed Corinthian and narrowed the issues
for consideration on appeal. As aresult, the only parties tothis
appeal are Viking and Capitol. The only issues to be resolved are
those relating to the bankruptcy court’s disposition of those
entities’ clains against each other. Specifically, Viking clains
(1) that the bankruptcy court erred by holding that Capitol
provi ded sufficient notice under Texas Busi ness and Comrerci al Code
8 9.504 to recover for the deficiency between the bal ance on the
defaulted | oans, and the anount realized from the sale of the
collateral; (2) that the bankruptcy court erred by permtting
Capitol to recover damages under the DTPA for conduct that anounted

to nothing nore than an ordinary breach of contract under Texas



law, (3) that the bankruptcy court erred in cal cul ati ng the damages
due to Capitol onits DIPA claim and (4) that the bankruptcy court
erred by offsetting comm ssions and attorney fees owed to Viking
agai nst the DTPA damages awarded to Capitol. W address each of
these contentions in turn, eventually concluding that the appeal

does not present reversible error.

L1l

Vi king clains that Capitol recovered “in excess of $1, 000, 000
on its deficiency judgnent against Viking.” Although Viking had
actual notice of Capitol’s intent to sell, and although Viking
breached its contractual duty to repossess and liquidate the
collateral, Viking now asks this Court to reverse the “deficiency
judgnent” in Capitol’s favor on the theory that Capitol failed to
provide Viking with adequate notice of its intent to sell the
collateral, as required by Texas law. W review this |legal issue
de novo.

Texas | aw provi des t hat proper notice under Texas Busi ness and
Commercial Code 8§ 9.504 is a condition precedent to suit for a
deficiency judgnent on the note after sale of the collateral. See
TEX. Bus. & Com CopE 8 9.504; Geathouse v. Charter Nat’'l Bank-
Sout hwest, 851 S.W2d 173, 177 n.9 (Tex. 1992). But Viking' s
liability to Capitol is not premsed upon the note, and the
resulting judgnent is not in the nature of a deficiency judgnent.
Rat her, the bankruptcy court held Viking liable for violation of

the DTPA based upon various deceptive practices arising out of



Viking s representations that it woul d performcertain underwiting
functions and restrict participation in the programto | oans that
met the criteria established by the parties. Damages were
calculated primarily on the basis of terns contained in the
parties’ skip default agreenent, an agreenent separate and apart
fromthe note binding the defaulting debtors on the used car | oans.
Aside fromthe related nature of the sale, fromwhich Viking woul d
like the Court to draw various inferences, Viking has nmade no
attenpt to assail the consi derabl e evidence cited in support of the
bankruptcy court’s conclusion that the sale was comercially
reasonabl e. Having reviewed the avail abl e record and the argunents
of the parties, we find no reversible error of fact or law in the
deci sions below as to this issue.

Vi king next clainms that Capitol’s DTPAclaimfails as a matter
of | aw because it is prem sed upon nothing nore than an ordinary
breach of contract, and that the bankruptcy court nade clearly
erroneous findings of fact with respect to certain elenents of the
damage award. These issues were neither briefed to nor passed upon
by the district court.? See In re Killebrew, 888 F.2d 1516 (5th
Cir. 1989) (recognizing general rule that failure to raise i ssue on
appeal to district court precludes consideration of that issue on

appeal to this Court, but finding adequate presentation of

2 Viking did include related danage issues in its |engthy
desi gnation of issues for consideration on appeal, which was filed
in the bankruptcy court pursuant to Bankruptcy Rule 8006 and
i ncluded nore than 60 issues. Viking did not, however, pursue
those issues on appeal to the district court by providing any
argunent, supporting authority, or record citations in support of
its position.

10



abandonnent issue in that case). W have nonethel ess reviewed the
existing record, which is deficient in several key respects, and
the argunents of the parties, and conclude that neither presents
any reversible error.

Finally, Viking clains that the bankruptcy court erred by
including the attorney fees recovered by Viking on its clainms in
the total anmount to be offset against Capitol’s |arger recovery.
Viking clainms that the bankruptcy court should have ordered that
Vi king s special counsel for purposes of the adversary proceedi ng
be paid separately, and without regard to the fact that Viking was
not entitled to any net recovery on its clains. Once again we
di sagr ee.

Viking clains that it “did not have the ability to freely
select its own counsel,” inplying that it had no choice wth
respect to counsel that the bankruptcy court “appointed” to
represent Viking's interests in the adversary proceeding. That
assertion is plainly false. Viking, on its own notion, asked the
bankruptcy court to permt the Abernathy Firm to continue
representation in the adversary proceeding, despite potential
conflicts relating to the Abernathy Firm s past representation of
certain Viking creditors. Vi king argued that counsel’s specia
know edge of the conplex litigation justified counsel’s continued
representation in the matter. Paragraph 8 of Viking s Application
for Appointnment of Special Counsel provides for paynent of the
| awyers. That paragraph contains an express recognition of the

fact that Viking, the bankruptcy debtor, would not be in a position

11



to either pay attorney fees or reinburse the Abernathy Firm for
expenses. Subparagraph “a” provides that the Abernathy Firmwould
defend Viking in the adversary proceeding in exchange for a
specified hourly fee, to be paid by Viking' s affiliate Onyx
Corporation and one of the Onyx principals, Robert Parma
Subpar agraph “b” provides that the Abernathy Firm woul d prosecute
Vi king s clains agai nst other parties in exchange for a guaranteed
paynment of a reduced hourly fee, to be paid by Onyx or Parma, and
twenty-five percent of any “net recovery” by Viking on its clains
agai nst other parties. The bankruptcy court granted Viking' s
appl i cation, approvi ng t he Aber nat hy Firms conti nued
representation in the adversary proceeding “on the terns stated in
the Debtor’s application.”

Vi ki ng now suggests that the bankruptcy court, by granting
Viking's application to <continue wth the Abernathy Firm
notw t hstanding potential conflicts constitutes an i ndependent
“appoi ntnent” of special counsel by the bankruptcy court. Thus,
Vi king maintains that the bankruptcy court assuned an equitable
duty to ensure that counsel was paid first from the fruits of
Viking's clains to the detrinment of Capitol with respect to its
| arger recovery. W find no basis for Viking s position. Viking' s
own notion clearly anticipates that the Abernathy Firmw |l be paid
only fromany “net recovery.” The attorneys have presunmably been
paid the guaranteed hourly rates, and have recourse agai nst those
parties guaranteeing the rates in the absence of such paynent.

Nei t her Viking' s application for appoi ntnent of the Abernathy Firm

12



nor the bankruptcy court’s order approving that application nmake
any nention of the notable proposition that Capitol wll be
required to forgo part of its recovery to provide paynent of what
is in essence a contingency fee to Viking's |lawers. There is no
indication that Viking has formally assigned its right to recover
attorney fees directly to the attorneys. Mreover, Viking has not
advanced any nore devel oped argunent in support of its position
than that nentioned above. W reject Viking’ s contention that the
bankruptcy court’s participation “in the enpl oynent and approval of
counsel” rendered the bankruptcy court’s decision to offset
Viking's award against Capitol’s larger award an abuse of
di scretion. Nei t her Capitol nor the bankruptcy court are the
guarantors of Viking's attorney fees. The district court’s
decision affirmng the bankruptcy court’s judgnent is affirned.

This Court has spent considerable tinme pouring through an
obviously deficient record attenpting to piece together the
required information to support an infornmed disposition of this
appeal . Having concluded that exercise, the Court concl udes that
there is sinply an insufficient basis for finding any reversible
error in either the findings of fact or the concl usions of |aw set
forth in the decisions bel ow

Accordingly, the district court’s decision affirmng the

j udgnent of the bankruptcy court is in all respects AFFI RVED.
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