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PER CURI AM *
Phyllis L. Randall, enployed as a nurse wth Methodist
Hospital of Dallas (“Methodist”) from July 1989 to June 1994,
appeals from the district court’s grant of sunmmary judgnent to

Met hodi st on Randall’s claim of discrimnatory term nation under

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



the Americans with Disabilities Act of 1990 (“ADA’), 42 U S.C 8
12201 et seq. Randall admts that her on-the-job back injury has
rendered her wunable to perform the heavy lifting that is an
essential function of a nurse’s job, but contends that Methodi st
violated the ADA by refusing to place her in other, vacant
positions for which she was qualified. See 42 U S. C. 8§ 12111(9)
(noting that “reasonabl e accomodati on” may include “reassi gnnent
to a vacant position.”). See also Daugherty v. Gty of El Paso, 56
F.3d 695, 699 (5th CGr. 1995), cert. denied, 116 S. C. 1263
(1996) .

The district court found no evidence that Randall was
qualified for any of the allegedly vacant positions and granted
summary judgnent to Methodi st on those grounds. See Saunders V.
Mchelin Tire Corp., 942 F.2d 299, 301 (5th GCr. 1991) (noting that
when t he non-novant bears the burden of proof at trial, the noving
party may show itself entitled to summary judgnent nerely by
“point[ing] out the absence of evidence supporting the essenti al
el enrents of the opposing party’s case.”); Burch v. Coca-Cola Co.,
119 F.3d 305, 320 (5th Cr. 1997), cert. denied, 118 S. . 871
(1998) (holding that an ADA plaintiff, in order to nake out a
circunstanti al, prima facie case of di scrim nation, must
denonstrate that (1) she is disabled, (2) she is “qualified” for
the position, (3) she was “subject to an adverse enploynent

action,” and (4) she was replaced by a non-disabled person or
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treated “less favorably” than non-di sabl ed enpl oyees.).

We review summary judgnent determ nations de novo, applying
the same standards as the district court. See Skotak v. Tenneco
Resins, Inc., 953 F.2d 909, 916 (5th Gr. 1992). Thus, we | ook
first to see whether Methodi st has denonstrated an absence of
evi dence supporting any elenent of an ADA claimon which Randal
bears the burden of proof. See Forsyth v. Barr, 19 F. 3d 1527, 1533
(5th Cr. 1994). W then ask whether Randall has responded with
sufficient evidence to create a genuine issue of material fact as
to each of those elenents. See id.

Here, we find that regardl ess of whether the record contains
any evidence supporting Randall’s qualifications for the vacant
j obs, Methodist has denonstrated a |ack of evidence supporting
Randall’s claim that she was treated |ess favorably than non-
di sabl ed enpl oyees. |ndeed, Randall’s conplaint nmakes not even a
passing reference to the treatnent non-di sabled people may have
recei ved at Methodi st. Moreover, in response to Methodist’s notion
for summary judgnent, Randall submtted only her own affidavit,
alleging, in relevant part:

| am personally aware of another nurse, Mosha HIl, who

was allowed to return to the floor to be a nurse after

she received a back injury that did not allow her to

perform all of the functions of a nurse. This injury

occurred when she was not on the job at the hospital

She was unable to performthe lifting and ot her exertions

necessary as a nurse. She was given the necessary

assi stance by support staff to allowher to remain on the

floor as a nurse until such time as she was rehabilitated
to the point that she was able to work wthout
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assi st ance.
Yet Randall also states in her affidavit that fromthe ti ne of
her injury in January 1994 until the tinme her doctor opined that

she had reached maxi mum nedi cal i nprovenent in April 1994, she too

was permtted to work “light duty.” Thus, Randall’s allegations
concerning Hll, even if true, establish only that HIl, 1like
Randal |, was permtted to remain in her position as a nurse until
reachi ng maxi num nedi cal recovery. Fortunately for HIl, maxi mm

recovery neant full recovery, and she therefore could remain on the
j ob permanently. For Randall, however, nmaxi mumrecovery neant only
partial inprovenent, indicating, in her doctor’s opinion, that she
woul d never be able to resune her full duties as a nurse. W
cannot say, therefore, that Methodi st has treated Randall any “l ess
favorably” than H|l.

In light of this failure to produce any evidence that
Met hodi st treated Randall less favorably than non-disabled
enpl oyees, Randall has not net her burden under FED. R CvVv. PRoC.
56. The district court’s grant of summary judgnent to Methodist is

AFF| RMED.



