IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10875
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LU S EULALI O RUI Z,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:97-CR-11-2-A
, My 13, 1998
Bef ore DUHE, DeMOSS, and DENNI'S, CI RCU T JUDGES.
PER CURI AM !

Luis Eulalio Ruiz appeals the sentence he received on his
guilty-plea conviction for conspiracy to possess wwththeintent to
distribute nore than five kil ogranms of cocaine. W have revi ewed
the record de novo and find that Ruiz’s prior convictions were not
part of a single comon schene or plan and were not consoli dated
for trial or sentencing and thus were not related and therefore

counted separately for the career offender enhancenent provision.

See United States v. Garcia, 962 F.2d 479, 482-83 (5th Cr. 1992).

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



We find no clear error in the district adopting the findings
of the presentence report regarding the anount of drugs
attributable to Ruiz over his unsworn assertion that he did not
negotiate or agree to the sale of an additional four kil ograns of

cocaine. See United States v. Puig-Infante, 19 F. 3d 929, 943 (5th

Cr. 1994) (citing Fed. R Cim P. 32).
We have reviewed for plain error Ruiz' s argunent raised for
the first tinme on appeal that the district court erred, under

United States v. Mergerson, 4 F.3d 337, 346 (5th Cr. 1993), in

considering negotiated-for sales of cocaine in determning the
anount of drugs attributable for the purposes of invoking the

statutory penalty of § 841(b)(1)(A). See United States v.

Rodri guez, 15 F.3d 408, 414-15 (5th Gr. 1994); Fed. R Crim P.
52(b). Because the district court sentenced Ruiz according to the
sentencing guidelines, the court did not err in considering the
negoti ated-for amounts of cocaine for determ ning the guideline

sent ence. See Mergerson, 4 F.3d at 345-46.

Ruiz’s notion to supplenent the record with evidence not
presented to the district court is denied. See Fed. R App. P
10(e).

AFFI RVED; MOTI ON DEN ED.



