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PER CURI AM *

Al bert Pal ono appeals his conviction for being a felon in
possession of a firearm in violation of 18 U S. C 8§ 922(g)(1),
chall enging, inter alia, thedistrict court’s conments, during voir
dire, regarding Texas community property law, in conjunction with
the potential jurors (venire) being questioned by defense counsel

about ownership of firearns. W AFFIRM

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



l.

Pal ono, arrested in March 1996, was convi cted approxi mately 13
months | ater. The district court sentenced him to 210 nonths
i nprisonnment, followed by a five-year term of supervised rel ease.

.

Pal onb contends that the district court reversibly erred by
comenti ng on Texas community property law during voir dire and by
|ater refusing to cure the clainmed error by including Palonp’ s
requested instruction in the jury charge; that it erroneously
instructed the jury on the interstate comerce elenent of the
of fense; and that the felon in possession of a firearmstatute is
unconstitutional, the indictnment defective, and the evidence
i nsufficient, because the statute did not require the Governnent to
al l ege and prove a substantial effect on interstate comerce.

A

In March 1996, Fort Wbrth, Texas, police officers stopped a
car driven by Pal onb, and discovered that the passenger, Melissa
Monroe (Palonp’s comon-law wife), was sitting on a firearm
During voir dire for this one-day trial, defense counsel asked if
any nenbers of the venire owned handguns; two responded that their
spouses did. The district court commented:

This is a community property state, and
everything one of you owns, the other owns,
unless you had it before you got married or

inherited it....

Def ense counsel objected and noved for a mstrial, stating that

the evidence in this case wll show that
Mel i ssa Monroe and Al bert Pal onb were in a car
together.... The evidence will al so show they
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were married. The defense in this case is
that the gun belonged to and was in the sole
possession of Melissa Monroe. What [the
court] just said nmakes ny client guilty even
under that theory.

The court overruled the objection and denied a mstrial,
explaining that it had to instruct the venire on Texas community
property |l aw so that they coul d accurately answer defense counsel’s
question. Counsel requested that the court al so then instruct that
“It’s not sufficient for the governnent to prove that either spouse
owned a weapon in order to prove that my client possessed the
weapon”; the court responded that it would handle the matter |ater.

O ficer Burnette testified that, as he was wal king toward
Pal ono’ s vehicle after stopping it, he observed Pal ono reach under
the front seat, reach over to a fenmale passenger, and place
sonet hing under her left leg; that he saw the butt of a gun
sticking out fromthe passenger’s left leg; and that Pal ono |ater
stated, “I should have shot you when | got the chance”. Oficer
Clowers testified that he al so observed Pal onb reachi ng across the
seat, and that it |looked as if he were placing sonething under the
passenger’s left |eg.

Nei t her Pal onb nor Monroe testified. But, Palonp presented
evidence that the firearmwas sold to Monroe several years prior to
Pal ono’ s arrest; and that Monroe had pawned t he weapon four tines.
Monroe's sister testified that, when Palonp and Monroe |eft her
home on the evening of Palonp’s arrest, Mnroe had the firearmin

her pocket; and that she (Monroe’'s sister) did not think Pal ono

knew t hat Monroe had a gun.



Later in the day, at the close of the evidence, Palono' s
counsel requested that the court instruct the jury that Texas
comunity property law was irrelevant to Palono’s quilt or
i nnocence. The court responded that such an instruction did not
seem necessary, but allowed counsel to submt a proposed
instruction. Palonp requested the follow ng:

| had informed you during Voir Dire that Texas
is a comunity property state, and that under
Texas law if one spouse owns a gun, so does
the other. You have heard evidence that the
def endant and Melissa Monroe nmay have had a
common |law marital relationship. \Wether or
not you find that the defendant and Melissa
Monroe had this comon | aw rel ationship, their
marital status, whatever it mght have been

has no bearing on the outcone of this case.
The community property laws of the State of
Texas are part of the Texas Famly Code to
establish certain rights and privileges for
Married people in state civil matters, such as
di vor ces. This is a Federal Crimnal case

The issue is whether the defendant possessed
t he weapon on or about March 22, 199[6]. His
| egal status as a spouse of Mlissa Monroe is
not evidence that he possessed the weapon in
this case, and nust not be relied upon by you
as proof that he did.

Pal onpo’ s counsel agreed with the court that the first sentence
of the proposed instruction woul d aggravate the problem The court
agreed to give the second and third sentences, but refused to give
the remai nder, stating that it was not an accurate statenent of the
law. Accordingly, the jury was instructed as foll ows:

You have heard evi dence that the defendant and
Melissa Monroe nmay have had a common-| aw
marital relationship. Wether or not you find
t hat the defendant and Melissa Monroe had this
comon- |l awrel ationship, their marital status,

what ever it m ght have been, has no bearing on
t he outconme of this case.



The jury was instructed that, to find Palono guilty of
violating 18 U . S.C. 8§ 922(g)(1), the CGovernnent was required to
prove, beyond a reasonabl e doubt:

First, that [Pal ono] know ngly possessed
a firearm as charged.

Second, that before [Palonpb] possessed
the firearm [Pal ono] had been convicted of a
crime puni shable by inprisonnent for atermin
excess of one year; that is, a felony of fense.
The governnent and [Pal ono] have stipul ated
that this second elenent is true.

Third, that the possession of the firearm
was in or affecting interstate conmerce.

Know ng possessi on was defined as foll ows:

The word “knowingly,” as that word is
used fromtine to tine in these instructions,
means that the act was done voluntarily and
intentionally, not because of mstake or
acci dent.

Possession, as that termis used in this
case, may be of two kinds: actual possession
and constructive possession. A person who
know ngly has direct physical control over a
thing, at a given tinme, is then in actua
possession of it.

A person who, although not in actual
possessi on, know ngly has both the power and
the intention, at a given tine, to exercise
domnion or control over a thing, either
directly or through anot her person or persons,
is then in constructive possession of it.

Possession may be sole or joint. |If one
person alone has actual or constructive
possession of a thing, possessionis sole. |If
two or nore persons share actual or
constructive possession of a thing, possession
is joint.

During deliberations, the jury asked the court to “provide ..

the definition of both kinds of possession in witing, since we



need clarification on constructive possession in particular”. In
response, the court repeated its instructions on possession. The
request by Pal onb’s counsel that the jury al so be instructed again
that the possession nust be “know ng” was deni ed.

Pal onb contends that the “knowi ng possession” elenent was
renmoved fromthe jury’'s consideration when the court earlier told
the venire that Texas comrunity property |aw i nputed one spouse’s
ownership of itens to the other spouse; and that the court failed
to cure the error by giving the requested instruction. The jury’'s
note asking for clarification on constructive possession
denonstrates, according to Palonpb, that the comments on Texas
comunity property |aw affected the verdict.

It goes wthout saying that “a trial judge has broad
di scretion in the conduct of voir dire”. United States v. Garci a,
86 F.3d 394, 401 (5th Cir. 1996), cert. denied, ___ US _ | 117
S. . 752 (1997) (internal quotation marks and citation omtted).
“W will only overturn a conviction based upon the scope and
conduct of voir dire if we find both that the trial court abused
its discretion and that the rights of the accused have been
prejudi ced by that abuse.” Id.

In reviewing jury instructions, we “determ ne whether the
court’s charge, as a whole, is a correct statenent of the |aw and
whether it clearly instructs jurors as to the principles of |aw
applicable to the factual issues confronting theni. United States
v. Allibhai, 939 F. 2d 244, 251 (5th Cr. 1991) (internal quotation
marks and citation omtted), cert. denied, 502 U S. 1072 (1992).



“A trial judge is given substantial latitude in tailoring
instructions so long as they fairly and adequately cover the i ssues
presented.” |d.

A party appealing the refusal to give a requested instruction
must show that it “(1) is substantively correct; (2) was not
substantially covered in the charge actually delivered to the jury;
and (3) concerns an inportant point in the trial so that the
failure to give it seriously inpairs the defendant’s ability to
effectively present a given defense”. United States v. Pipkin, 114
F.3d 528, 535 (5th Gr. 1997) (internal quotation marks and
citations omtted). “Refusal to give a particular instruction is
reviewed only for abuse of discretion.” United States v. Lokey,
945 F.2d 825, 839 (5th Cir. 1991).

The court did not abuse its discretion by comenting on Texas
community property |aw. Pal onb’ s counsel raised the issue of
handgun ownership while questioning the venire. Two wonen having
stated that their husbands owned handguns, the court’s comment was
an appropriate clarification, so that the venire could accurately
respond to Palonb’s counsel’s inquiry.

Even assum ng the remarks were inproper, they were cured by
the instruction, given at Palonp’s request, that any relationship
bet ween Monroe and Pal onb had “no bearing on the outcone of this
case”. The court’s refusal to give the remai nder of the requested
instruction was not an abuse of discretion, because the charge, as
a whole, including the instructions on know ng possession,

adequately instructed on the applicable | aw



B
Next, Palonpo asserts that, by instructing that a firearnms
nmovenment from one State to another satisfies the interstate
commerce elenent of the offense, the district court effectively
renoved that el enent fromthe jury’s consideration, in violation of
United States v. Gudin, 515 U S. 506, 522-23 (1995) (“The
Constitution gives a crimnal defendant the right to have a jury
determ ne, beyond a reasonabl e doubt, his guilt of every el enent of
the crime wwth which he is charged”).
Wth respect to the interstate commerce elenent, the court
i nstruct ed:
“Interstate comerce” nmeans ... conmerce
or travel between one state, territory, or
possession of the United States and another
state, territory, or possession of the United

States, including the District of Col unbia.

Commer ce i ncl udes travel , trade,
transportation, and comuni cati on.

The court further instructed:
| f you believe beyond a reasonabl e doubt

t hat before [Pal onb] possessed the firearm if

he did possess it, it had traveled at sone

time fromone state to another, then you are

instructed that the interstate comerce

el ement ... has been satisfied.
Pal ono objected on the grounds that the instruction renoved the
interstate comerce elenent from the jury's consideration, in
violation of Gaudin; and that it violated United States v. Lopez,
514 U. S. 549 (1995), because it did not require the jury to find a

“substantial effect” on interstate comrerce.



Pal ono acknow edges that our court has held that a simlar
jury instruction on the interstate commerce el enent in a Hobbs Act
prosecution did not violate Gaudin. See United States v. Parker,
104 F.3d 72, 73 (5th Cr.) (en banc), cert. denied, = US |
117 S. &. 1720 (1997). The instruction approved in Parker stated
that the interstate commerce elenent was satisfied if the jury
bel i eved the Governnent’s evi dence that cash proceeds obt ai ned from
t he operations of the store robbed by the defendant “were routinely
wred or electronically transferred from the State of Texas for
deposit in a bank in another state”. United States v. Parker, 73
F.3d 48, 50 (5th Gr. 1996), aff’'d in part & rev'd in part, 104
F.3d 72 (5th Gr.) (en banc), cert. denied, = US | 117 S
Ct. 1720 (1997). See also United States v. Mles, 122 F.3d 235,
239 (5th Gr. 1997) (Gaudin not violated by instruction that
interstate comerce elenent was satisfied if jury believed
Governnent’s evi dence that stores robbed by defendants “bought and
sol d nerchandi se that had travel ed fromanother state to Texas, or
that the robberies affected sales by the stores of such
mer chandi se, or that the noney proceeds fromthese stores noved in
interstate commerce, or that these stores served custoners who
travel ininterstate conmerce”), cert. denied, = US |, 118 S
Ct. 1201 (1998); United States v. Hebert, 131 F.3d 514, 521-22 &
n.6 (5th Gr. 1997) (district court did not violate Gaudin by
instructing that “the necessary effect on interstate conmerce has
been shown” if jury found Governnent proved that “the entities

cited in the Hobbs Act counts actively engaged in interstate



comerce, and their assets were depleted by defendant’s acts of
robbery, thereby curtailing their potential as purchasers of goods
inthe streamof interstate comerce”), cert. denied, = US |
118 S. Ct. 1571 (1998).

Under the analyses used in Parker, Mles, and Hebert, the
instruction, which equated the novenent of the firearm from one
State to another with the interstate comerce elenent, did not
violate Gaudin. See Hebert, 131 F.3d at 522 n. 6.

C.

The indictnent alleged that Pal onb had possessed the firearm
“Iin or affecting interstate comerce’”; and the Governnent
i ntroduced evidence that the firearm had traveled in interstate
conmer ce. Consistent with his claim in part I1.B., Palono
mai ntai ns that, under Lopez, 8 922(g) is unconstitutional because
it does not require show ng a “substantial effect” on interstate
commerce; that the indictnment is deficient because it fails to
al l ege such an effect; and that the evidence was insufficient to
establish a violation of the statute, because the nere novenent of
a firearmfromone State to another, at some undetermned tinme in
the past, is insufficient to prove a substantial effect on
interstate commerce.

Pal onb concedes that these clains are foreclosed by circuit
precedent; they are raised only to preserve them “The *in or
affecting commerce’ elenment [of 8§ 922(g)(1l)] can be satisfied if
the firearmpossessed by a convicted felon had previously travel ed

ininterstate commerce.” United States v. Rawl s, 85 F. 3d 240, 242-
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43 (5th Cr. 1996). See also United States v. Kuban, 94 F. 3d 971,
973 (5th Cir. 1996), cert. denied, = US. __ , 117 S. C. 716
(1997); United States v. Dickey, 102 F. 3d 157, 163 (5th Gr. 1996).
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



