IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10788
Summary Cal endar

DANTE D AGOSTINO |11,
Pl ai ntiff-Appellant,

ver sus

JEAN LQUI'S, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

(1: 97- CV- 27)

June 16, 1998
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.”’
PER CURI AM
Dante D Agostino, I1l, Texas state prisoner # 688309, seeks
appellate relief relative to several interlocutory orders of the
district court, entered by a nagistrate judge on authority of 28
US C 8 636(c). The district court authorized a Fed. R Gv. P

54(b) appeal, but only of its order dated May 30, 1997, dism ssing

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



D Agostino’s clains against all the defendants, prison officials,
and enployees in their official capacities.

Rel ative to this May 30, 1997, order, D Agostino has argued on
appeal only the dismssal of his claim for injunctive (or
declaratory) relief against appellee Wayne Scott (allegedly the
director of the Texas prison systenm.!?

The district court, in its order dated My 30, 1997,
dismssing the entirety of D Agostino’ s official capacity clains on
the basis of the Eleventh Amendnent, was under the erroneous
inpression that only nonetary relief was sought (“[t]he entire
prayer for relief inthis caseis for nonetary danages”). However
paragraph B of the conplaint’s prayer for relief specifically
sought injunctive relief against Scott, as above noted. See
Pennhurst State Sch. and Hospital v. Hal derman, 465 U.S. 89, 100-03
(1984). Therefore, the district court’s order dated May 30, 1997,
is VACATED insofar only as it dismssed the claimfor injunctive
(or declaratory) relief against Scott in his official capacity, and
said injunctive (or declaratory) claim against Scott in his
official capacity is REMANDED for further proceedings. As to
appropriate authorization of anendnent of this remanded claim

follow ng remand, see generally Eason v. Thaler, 14 F.3d 8, 9-10

We al so note that D Agostino infornmed the court bel owthat he
wshed to withdraw his official capacity clainms against all
def endants except Scott, agai nst whom he sought official capacity
injunctive (and declaratory) relief.
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(5th Cr. 1994). D Agostino's request that this Court grant him
injunctive relief is DENIED as it has no arguable nerit. See A QO
Smth Corp. v. FTC, 530 F.3d 515, 525 (3d Cr. 1976).

Since D Agostino does not chal l enge the May 30, 1997, order in
any respect other than insofar as it dismssed any official
capacity clains for injunctive (or declaratory) relief against
Scott, his conplaints concerning his request to withdraw his
consent to proceed under section 636(c) and the magi strate judge’s
refusal to recuse hinself are either nooted by our above action or
are nonappeal able interlocutory orders beyond the scope of this
Rul e 54(b) appeal, and said contentions are hence DI SM SSED as noot
or nonappeal abl e.

D Agostino’s conplaints concerning the separate order dated
June 2, 1997, dismissing his claim for nonetary danmages agai nst
Scott individually, and the separate order denying his notion to
serve process on a “John Doe” defendant, all wholly relate to
nonappeal abl e interlocutory orders beyond the scope of this Rule
54(b) appeal and are hence DI SM SSED as nonappeal abl e.

VACATED and REMANDED in part; APPEAL DI SM SSED i n part;
request for this Court to enter injunction DEN ED



