IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10717
(Summary Cal endar)

GLENN BROAN AND HENRI ETTA M LLER
Pl ai ntiffs-Appellants,
ver sus

BUI LDERS TRANSPORT | NC.
AND EDDI E HI LL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(95- CV-376)

February 26, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.

PER CURI AM *

Plaintiffs-Appellants denn Brown and Henrietta Mller
(Plaintiffs) appeal the district court’s grant of summary judgnent
in favor of Defendant-Appellee Builders Transport Inc. (BTl),
holding that BTI was not liable for injuries sustained by
Plaintiffs in an autonobile accident caused by Eddie Hll, an
enpl oyee of BTI. Plaintiffs assert that the district court erred
in holding that Plaintiffs presented no genui ne i ssues of materi al

fact regarding BTl’s vicarious liability and its liability for

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



negl i gent supervision and negligent entrustnent. Plaintiffs also
claimthat the district court erred in concluding that H Il was not
a perm ssive user of a BTl truck. Finding no nerit in any of these
argunents, we affirm
I
FACTS AND PROCEEDI NGS

This litigation stens from an autonobile collision which
occurred in the early norning hours of May 8, 1993 in Dall as,
Texas. The summary judgnent evi dence shows that on May 7, H Il was
instructed by a BTl dispatcher at its Wst Mnphis, Arkansas
termnal to take a flat-bed trailer load of steel from Jewett,
Texas to Savannah, Georgi a. At approximately 10:00 p.m, Hill
contacted the termnal to advise dispatch that he was departing
Jewett for Savannah. Instead of taking his schedul ed route, Hl
drove to Dall as, | eading officers of the Texas Departnent of Public
Safety (DPS) on a high-speed chase, and at tines driving the wong
way on major streets and hi ghways. At approximately 2:25 a.m on
the nmorning of May 8, Hill —still fleeing from DPS — drove
across a nedian and struck the car containing Plaintiffs.
Continuing to evade DPS, Hi |l proceeded eastbound on a westbound
ranp and collided with another vehicle. Finally, after DPS fired
shots at Hll's truck, he crashed into a nedian wall. He was
arrested and jailed for evading arrest and suspicion of driving
whi | e i ntoxicated. He was subsequently determ ned to have been
insane at the time of the accident. The BTI dispatcher did not
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learn that H Il was not travelling to Savannah until the norning of
May 8, after the collision.

Plaintiffs filed suit in Texas state court, alleging that BTI
was (1) vicariously liable for HIl’'s actions, (2) liable for its
own negligent hiring, supervision, and training of Hll, and (3)
Iiable for negligent entrustnent. BTl renoved the case to federal
district court based on diversity jurisdiction. |In July 1996, BTI
filed a notion for sunmary judgnent. Plaintiffs filed a response,
and attached as summary judgnent evidence (1) the parties’ joint
status report and proposed discovery plan, (2) Plaintiffs’
responses to the interrogatories propounded by BTI, (3) the
deposition testinony of appellant Brown, (4) police reports from
the accident, (5) HIll’'s enploynment records at BTlI, and (6) the
handwitten notes of Dr. Janmes Gigson, a psychiatrist who exam ned
Hill on October 8, 1993.' Plaintiffs failed, however, to set forth
the disputed facts wupon which their response relied, in

contravention of Local Rule 5.2(a) of the Northern District of

IDr. Gigson’'s handwitten notes of the interview —in his
own shorthand —are illegible, and Plaintiffs did not supply a
transcription of the notes wuntil January 13, 1997, after the
district court had already rul ed on the summary j udgnent noti on and
Plaintiffs had filed their notion for reconsideration. That
transcription, in sum recounts Hill’s statenent that on the night
of the accident, he was extrenely fatigued and paranoid. I n
addition, H Il states that he called the BTl dispatcher severa
times that night because he was afraid he was being foll owed and
did not trust the police. Dr. Gigson concluded that Hill was
insane at the tinme of the accident.

3



Texas.? The district court granted the notion in its entirety.
After Plaintiffs’ “Mtion for Reconsideration, Mdtion to Mddify and
Motion for New Trial” was denied, they tinely appeal ed.?3
I
ANALYSI S

A. St andard of Revi ew

W review a district court’s grant of sunmary judgnent de
novo, applying the same standard as did the district court.*
Summary judgnent is appropriate if “the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent
as a matter of law.”®> The nobving party satisfies its burden by
poi nting out the |ack of evidence to support the nonnoving party’s
case.® To defeat a notion for sunmary judgnment, the nonnoving

party must direct the court’s attention to adm ssible evidence in

2local Rule 5.2(a) provided, in relevant part, that “[t]he
response to a notion for summary judgnent shall list in nunerical
order (i) the disputed facts upon which the response relies and
(ii) the issues of law.” This rule is now enbodied in Rule 56.1(b)
of the Local G vil Rules of the Northern District of Texas.

Plaintiffs obtained a default judgnent against Hill in
Decenber 1996.

iStults v. Conoco, Inc., 76 F.3d 651, 654 (5th Cir. 1996).

SFed. R Cv. P. 56(c).

5Conti commpdity Servs., Inc. v. Ragan, 63 F.3d 438, 441 (5th
Cr. 1995), cert. denied, 116 S. C. 1318 (1996).
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the record which denonstrates that it can satisfy a “fair-m nded
jury” that it is entitled to a verdict in its favor.” At this
stage, conclusional allegations in pleadings are insufficient; the
nonnmovant nust identify specific evidence in the record and
articul ate the preci se manner in which that evidence supported his
claim?® For purposes of the summary judgnent determnation, all
fact questions are viewed in the light nost favorable to the
nonnovant . °

B. Vicarious Liability

Plaintiffs maintain that BTl is vicariously |iable for the
negligence of Hll, its enployee. Under Texas law, “to render the
master |liable for an act of his servant, the act nust be commtted
wthin the scope of the general authority of the servant in
furtherance of the master’s busi ness and for the acconplishnent of
t he obj ect for which the servant is enployed.” “Wen it is proved
that [a] vehicle involved in an acci dent was owned by t he def endant
and the driver was an enployee of the defendant, ‘a presunption

arises that the driver was acting within the scope of his

‘I nternational Shortstop, Inc. v. Rally's, Inc., 939 F.2d
1257, 1263 (5th Gr. 1991), cert. denied, 502 U S. 1059 (1992).

8Conti commpdity Servs., 63 F.3d at 441; | nt ernati ona
Shortstop, 939 F.2d at 1263.

Hassan v. Lubbock Indep. Sch. Dist., 55 F.3d 1075, 1079 (5th
Cr.), cert. denied, 116 S. C. 532 (1995).

PRobertson Tank Lines, Inc. v. Van O eave, 468 S. W 2d 354, 357
(Tex. 1971).




enpl oynent when t he acci dent occurred.’” |f it is unrefuted, this
presunption prevails.!® The presunption vani shes, however, when
positive evidence is introduced that the enpl oyee was not acting
within the course and scope of his enploynent at the tine of the
collision.® At that point, “the burden is on the plaintiff to
produce ot her evidence that the driver was in the course and scope
of his enploynent.”

BTl does not dispute that the presunption is applicable in
this case. It asserts —and we agree —that it rebutted that
presunption through conpetent sunmmary judgnment evidence, show ng
that (1) H Il was instructed to take a |oad of steel from Jewett,
Texas to Savannah, GCeorgia; (2) Dallas was not on the schedul ed
route; and (3) BTl officials were not aware until after the
accident that H Il was driving to Dallas instead of Savannah. In
addition, Hill led DPS officials on a high speed chase, another
deviation from the rules of his enploynent. This evidence is
sufficient to rebut the presunption that H Il was acting in the

course of his enploynent.

1J&C Drilling Co. v. Salaiz, 866 S.W2d 632, 636-7 (Tex. App.
——San Antonio 1993, no wit) (quoting Robertson Tank Lines, 468
S.W2d at 357).

21d. at 637.
3] d.
1] d.

15See Robertson Tank Lines, 756 S.W2d at 357-60 (enpl oyee who
drove eight mles in opposite direction fromenpl oyer’s destination
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In contrast, Plaintiffs produced no evidence in their response
to BTI's summary judgnment notion that H Il was acting within the
scope of his enploynent with BTI. Noting that BTI’s guidelines
instruct its drivers to take the nost direct safe route, Plaintiffs
urge us to take judicial notice that (1) there are three possible
interstate routes fromJewett to Savannah, (2) Dallas lies on two
of these routes, and (3) the distances for these routes are
simlar. They also assert that travelling on interstate highways
is much safer than driving on state highways. In essence,
Plaintiffs nowargue —for the first tine on appeal —that Dall as
was on a direct safe route to Savannah. They contend that Dr.
Gigson’s notes establish that H Il was already travelling this
route when he becane paranoid, and thus was acting wthin the
course and scope of his enploynent wth BTI

Plaintiffs have waited too long to establish this claim In
their response to BTlI’s sunmary judgnent notion, Plaintiffs did not
set forth the disputed facts upon which their response relied, as
requi red by Local Rule 5.2(a). The district court concl uded that

this failure alone required it to accept BTl's facts as

and spent hours visiting “various beer joints, |ounges and sal oons”
had devi ated from scope of enploynent); Drooker v. Saeilo Mtors,
756 S.W2d 394, 397-8 (Tex. App. —Houston [1st Dist.] 1988, wit
denied) (enployee not in course and scope of enploynent when
travelling to dinner); Mtchell v. Ellis, 374 S.W2d 333, 335-6
(Tex. Cv. App. — Fort Worth, 1964, wit ref’d) (presunption
rebutted where evidence showed that enployee driving enployer’s
truck had pulled truck over on shoul der to purchase cigarettes for
his own use).




undi sputed.® In any event, it is well-settled that “[o]n a notion
for sunmary j udgnent, the opponent bears the burden of establishing
that there are genuine issues of material fact, and may not wait
until . . . appeal to develop clains or defenses in response to the
sunmary judgnment notion.”' Furthernore, “we have rejected the
assunption ‘that the entire record in the case nust be searched and
found bereft of a genuine issue of material fact before summary
j udgrment may be properly entered.’”!® |nstead, the nonnoving party
must “designate ‘specific facts showng that there is a genuine
issue for trial.””® A beit Rule 201(f) of the Federal Rules of
Evi dence allows a court to take judicial notice at any stage of a
proceedi ng, including on appeal,? we refuse to take notice of these

“facts,” which were available to Plaintiffs during the pendency of

t he summary j udgnent notion. 2 Consequently, we conclude that there

8See EEOC v. Anerican Airlines, Inc., 835 F. Supp. 911, 913
n.3 (N.D. Tex. 1993), aff’'d, 48 F.3d 164 (5th Cr. 1995).

Y"C.F. Dahlberg & Co. v. Chevron U S A, Inc., 836 F.2d 915,
920 (5th Cr. 1988). In the absence of exceptional circunstances,
“questions not presented to the trial court will not be considered
on appeal .” I1d.

18Savers Fed. Savings & Loan Ass’'n v. Reetz, 888 F.2d 1497
1501 (5th Gr. 1989) (quoting Nossho-lwai Am Corp. v. Kline, 845
F.2d 1300, 1307 (5th Cr. 1988)).

¥1d. (quoting Fed. R Civ. P. 56(e)).

20See Fed. R Evid. 201 (f) and Advisory Conmittee's Note; see
also In re Indian Palns Assocs., Ltd., 61 F.3d 197, 205 (3d Cr.
1995).

2lSee Knox v. Butler, 884 F.2d 849, 852 n.7 (5th Cr. 1989),
cert. denied, 494 U S. 1088 (1990) (“[We decline to add to the
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is no genuine issue of material fact regarding BTI's vicarious
liability, and the district court did not err in awardi ng summary
judgnent on this claim

C. Neqgl i gent Supervi si on and Negligent Entrustnent

Next, Plaintiffs argue that the district court erred in
hol di ng that they presented no genuine i ssue of material fact as to
BTl s negligent supervision of HIll. Plaintiffs maintain that an
enpl oyer who exerci ses control over its enployee has a duty to act
prudently to prevent that enployee from causing an unreasonabl e
risk of harm 22 Part of BTI's duty in this regard, contend
Plaintiffs, is to refrain from using drivers who are fatigued,
intoxi cated, or otherwise have a dimnished capacity to drive
safely on public highways.2* Plaintiffs claimthat Dr. Gigson’s

notes show that HilIl was extrenely fatigued at the tine BTI

record through judicial notice evidence that was never presented to
the district court.”); Kenm on Products & Dev. Co. v. United States,
646 F.2d 223, 224 (5th GCir.), cert. denied, 454 U S. 863 (1981) (“A
court of appeals will not ordinarily enlarge the record on appeal
to include material not before the district court. . . . [We
conclude that it would be inappropriate in this case to take
judicial notice of the extrarecord facts . . . .”); see also United
States v. dass, 744 F.2d 460, 461 (5th GCr. 1984); Mlong V.
M cronesian dains Commin, 643 F.2d 10, 12 n.5 (D.C. Gr. 1980)
(“Judicial notice was never intended to permt such a w despread
introduction of substantive evidence at the appellate |Ievel,
particul arly when there has been absolutely no show ng of speci al
prejudice or need.”); Zell v. Jacoby-Bender, Inc., 542 F.2d 34, 38
(7th Gr. 1976).

22See reater Houston Transp. Co. v. Phillips, 801 S.W2d 523,
525-6 (Tex. 1990).

2BSee xis Eng’g Corp. v. dark, 668 S.W2d 307, 309-11 (Tex.
1983); J&C Drilling Co., 866 S.W2d at 639
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instructed himto drive from Jewett to Savannah, and insist that
BTl's dispatch of H Il when he was so fatigued violated its duty
toward ot hers on the public highways.

Unfortunately for Plaintiffs, they again failed to designate
any of these facts in their response to BTlI’'s summary judgnent
not i on. As previously discussed, the district court had no
obligation to search the entire record to find support for
Plaintiffs’ contentions.? Moreover, Plaintiffs directed the
court’s attention to no evidence that BTI knew that H Il was
suffering fromsl eep deprivation or fatigue, either in their reply
or evenintheir notion for reconsideration.? None of the conpetent
evidence before the district court indicated that H Il was
suffering from paranoia when he called in to say that he was
departing for Savannah. Accordingly, we reach the sane concl usi on
as the district court that Plaintiffs adduced i nsufficient evidence
to present a genuine issue of material fact regarding BTI’'s
negligent supervision of HII.

Plaintiffs’ negligent entrustnent claimfails for this sane

reason. Under Texas |law, the elenents of negligent entrustnent

2%See Savers Fed. Savings & Loan Ass'n, 888 F.2d at 1501.
Further, Plaintiffs did not supply a legible transcription of Dr.
Gigson’s notes until after Plaintiffs’ notion for reconsideration.

»See Estate of Catlin v. General Mtors Corp., 936 S. W 2d 447,
451 (Tex. App. —Houston [14th Dist.] 1996, n.w. h.) (“Texas courts
of appeals and the suprene court have shown an unw llingness to
enlarge the duty established in Gis to include situations where
t he enpl oyer either had no knowl edge of the enpl oyee’ s condition or
did not exercise control over the enpl oyee.”).
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are: “(1) entrustnent of the vehicle by the owner; (2) to an
unl i censed, inconpetent, or reckless driver; (3) that the owner

knew or shoul d have known was unlicensed, inconpetent, or reckless;

(4) that the driver was negligent on the occasion in question; and
(5) that the driver’s negligence was the proxi mate cause of the
acci dent . " 2¢ The district court concluded that Plaintiffs’

negligent entrustnent claim failed “because, at the tinme the
conpany truck was entrusted to HIl, BTl did not know, and had no
reason to know, that H Il was i nconpetent or reckless.” As we have
already found that Plaintiffs did not present sufficient evidence
intheir reply to the summary judgnent notion to show that BTl knew
of HII’s fatigue or inconpetence, we |ikewise find no error in the
district court’s conclusion regarding negligent entrustnment —

which is the sane as ours.

D. Perm ssi ve Use
In its summary judgnent notion, BTl prayed for — and the
district court granted —j udgnent that (1) as BTl is self-insured

under 49 C F.R 8 1043, there is no policy of insurance and thus no
omni bus i nsured cl ause on which Plaintiffs can rely for purposes of
establishing additional insured status for Hll; and (2) even if
the doctrine applied, and H Il was initially a perm ssive user

perm ssion was destroyed by his deviation. On appeal, Plaintiffs

conplain that they never raised the issue of insurance in any of

26Dr ooker, 756 S.W2d at 398-09.
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their pleadings, and thus this issue was not properly before the

district court. Plaintiffs have waived this conplaint, however,
because —despite the fact that they had notice of BTlI’'s plea for
j udgnent on the perm ssive use i ssue —t hey never even nenti oned,

much | ess argued, this point in their response to the notion for
sunmary judgnent.?’” That Plaintiffs subsequently raised the matter
“Iin the district court by a notion to reconsider the summary
judgrment [does] not suffice to save the day for [then].”?® Based
on the conpetent summary judgnent evidence that was presented to
the district court, we agree that, even if HIl was initially a
perm ssive user of the BTl vehicle, perm ssion evaporated with his
devi ation.?® Accordingly, we conclude that the district court did
not err in holding that BTl is not |iable under the perm ssive use
doctri ne.
1]
CONCLUSI ON
Qur de novo review satisfies us that the judgnent of the

district court should be and therefore is, in all respects,

2'See Gasaway v. Northwestern Mut. Life Ins. Co., 26 F.3d 957,
960 (9th Cr. 1994); Wley v. United States, 20 F. 3d 222, 226 (6th
Cr. 1994); Savers Fed. Savings & Loan Ass’'n, 888 F.2d at 1501.

8Savers Fed. Savings & Loan Ass’n, 888 F.2d at 1501; see al so
Jorge Rivera Surillo & Co. v. Falconer dass Indus., 37 F. 3d 25, 29
(1st Cir. 1994) (stating that a notion for reconsideration “is not
appropriately used to present new i ssues or evidence”).

2See Coronado v. Enployers’ Nat'l Ins. Co., 596 S.W2d 502,
506 (Tex. 1979); Janes v. Vigilant Ins. Co., 674 S.W2d 925, 927-8
(Tex. App. —Amarillo 1984, wit ref’d n.r.e.).
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