IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10655

Summary Cal endar

JANET Tl MVERVAN,
Pl ai ntiff-Appellant,
V.
| AS CLAI M SERVI CES | NCORPORATED,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:96-CV-16-R)

February 20, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Plaintiff-appellant Janet Ti mrerman appeals the district
court’s grant of summary judgnent in favor of defendant-appellee
| AS Claim Services, Inc. on her clains of age discrimnation,

reverse race discrimnation, and retaliation. W affirmthe

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



judgnent of the district court.
| .  FACTUAL & PROCEDURAL BACKGROUND

I n Septenber 1993, defendant-appellee |IAS C aim Services,
Inc. (IAS) hired plaintiff-appellant Janet Tinmerman as a
tenporary enployee in its accounting departnent. |In May 1994,
Ti mrer man resi gned and accepted a position at another conpany,
but within approximately two weeks she returned to her previous
tenporary position at |AS.

I n August 1994, |AS reorgani zed its accounting departnent in
a manner that included the elimnation of sone tenporary
accounting positions and the creation of permanent ones. On
August 30, 1994, 1AS notified Timmerman in witing that her
services would not be required after Septenber 15, 1994. |AS
i ndi cated that Timerman was term nated because she was
overqualified for the avail abl e permanent position and her
tenporary position was being elim nated.

On Septenber 2, 1994, however, Timrernman recei ved anot her
letter informng her that she was being term nated as of that
day. The letter indicated that the reason for her early
term nation was that she had conducted herself in an
unpr of essi onal manner and di srupted the departnent by conpl ai ni ng
to her supervisor, Leigh Walk, and to other enpl oyees that she
was being treated unfairly.

At the tinme of her termnation, Timmernman, who is white, was



fifty-five years old and had worked in I AS s accounti ng
departnent for al nost one year. |AS hired a black man who was
younger than Timrerman to fill the permanent position.

Approxi mately five nonths after her term nation, Tinmerman
filed an adm nistrative conplaint wwth the Texas Comm ssion on
Human Rights, claimng that she was “di scri mnated agai nst on the
basis of [her] race, color, sex, and age and in retaliation for
protected activity in violation of Title VII.”

On Decenber 1, 1995, Timerman filed suit against IAS in
state court claimng that | AS violated her rights by engaging in
age discrimnation, reverse racial discrimnation, and
retaliation in violation of state and federal |law. |AS renoved
the case to federal court and later filed a notion for summary
judgnent on all of Timerman’s clains. On May 19, 1997, the
district court granted AS s notion and di sm ssed the case with
prejudice. Timrerman tinely filed this appeal.

1. SUMVARY JUDGVENT STANDARD

We review a grant of summary judgnent de novo, applying the

same criteria that the district court used in the first instance.

Kenp v. GD. Searle & Co., 103 F. 3d 405, 407 (5th Gr. 1997). W

consult the applicable law in order to ascertain the materi al
factual issues, and we then review the evidence bearing on those
i ssues, viewing the facts and inferences to be drawn therefromin

the light nost favorable to the nonnovant. King v. Chide, 974




F.2d 653, 656 (5th CGr. 1992).

Summary judgnent is appropriate only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Feb. R CQv. P.
56(c). W note, however, that “[t]he nere existence of a
scintilla of evidence in support of the plaintiff’s position wll
be insufficient” to preclude sunmary judgnent; “there nust be
evi dence on which the jury could reasonably find for the

plaintiff.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252

(1985).
[11. DI SCUSSI ON
A. Retaliation

The district court concluded that Timrerman failed to
establish even a prima facie case of retaliation. This court has
hel d t hat

[t]o establish a prima facie case of retaliatory

di scharge under 8§ 2000e-3(a) of Title 42, a plaintiff
must denonstrate (1) that he engaged in activity
protected by Title VII, (2) that an adverse enpl oynent
action occurred, and (3) that a causal |ink between
participation in the protected activity and the adverse
enpl oynent deci sion exi sts.

Anderson v. Douglas & Lomason Co., 26 F.3d 1277, 1300 (5th Cr.

1994) (footnote omtted). The district court found that

Ti mrerman did not engage in any protected activities and



therefore failed to neet the first prong of this test. Timerman
contends that her conplaints that she was being treated

“unfairly” equate to conplaints of discrimnation and that she

therefore did engage in activity protected by Title VII. W
di sagr ee.
Despite Timrerman’s protestations to the contrary, illegal

discrimnation is indeed sonething different fromsinple unfair
treatnent. As we have previously stated, “it has |ong been the
law in this circuit that Title VIl . . . do[es] not protect

agai nst unfair business decisions[,] only agai nst decisions

nmotivated by unlawful aninus.” N.eto v. L&H Packing Co., 108
F.3d 621, 624 (5th Gr. 1997) (internal quotation marks omtted)
(alteration in original). As Timrerman has offered no evidence
that she conpl ained of discrimnation prohibited by Title VI,
she has failed to establish a prima facie case of retaliatory
di scharge, and the district court was correct to grant summary
judgrment on this claim?
B. Reverse Racial Discrimnation & Age Di scrimnation

The district court determ ned that although Ti mmerman
all eged facts sufficient to establish a prinma facie case of both

reverse racial discrimnation and age discrimnation, she failed

! As we conclude that Timrerman failed to establish a
prima facie case of retaliatory discharge, we do not address her
conplaint that the district court considered inconpetent sunmary
j udgnent evidence pertaining to | AS s stated busi ness reason for
her term nati on.



to create a fact issue as to whether |AS s proffered business
reason for not hiring her as a pernmanent enployee was a pretext
for race or age discrimnation.? Timernan argues on appeal that
the district court (1) incorrectly required her to present
“concl usive proof” of discrimnation in order to survive sunmary
judgnment, (2) inproperly construed |AS s assertion that Tinmerman
was overqualified for the job as a nondiscrimnatory reason for
not offering her a permanent position, (3) considered inconpetent
evi dence supporting |AS s proffered reason for not offering her a
permanent position, and (4) erred in refusing to consider her
evi dence rebutting |AS' s proffered reason for not hiring her.
These argunents |ack nerit.

The district court determ ned that Timrernman established a
prima facie case of reverse racial discrimnation by show ng that

she was a nmenber of a protected class,® she was qualified for the

2 As the sane issues pervade each of these clains, we
di scuss themtogether. Guthrie v. Tifco Indus., 941 F. 2d 374,
376 (5th Gr. 1991) (“The elenents of a Title VII case . :
apply to suits arising under the ADEA. "); see also Burns v. Texas
Gty Ref., Inc., 890 F.2d 747, 750 (5th Cr. 1989) (“In ADEA
cases in which there is no direct evidence of age discrimnation,
the sanme evidentiary procedure fornmulated for Title VII cases
applies.”).

3 There is sonme confusion in this circuit as to when a
white plaintiff may satisfy the first prong of this test.
Conpare Flanagan v. Aaron E. Henry Community Health Servs. Cr.
876 F.2d 1231, 1233 (5th Cr. 1989) (requiring that a white
plaintiff show that she was a mnority within the Health Center
in order to establish a prima facie case of reverse raci al
discrimnation), with Singh v. Shoney’s, Inc., 64 F.3d 217, 219
(5th Gr. 1995) (stating only that a plaintiff nust show that she
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j ob, she was di scharged, and the position was filled by soneone

not within her protected class. See Young v. Gty of Houston,

Texas, 906 F.2d 177, 180 (5th Cr. 1990). Both sides agreed for
pur poses of the summary judgnent notion that Ti mrer man
established a prima facie case of age discrimnation.

Al t hough the plaintiff always retains the “ultimate burden
of persuasion” to denonstrate that a chall enged enpl oynent action
was the result of intentional discrimnation, once Tinmerman
established a prima facie case of each type of discrimnation,
the burden of going forward shifted to the defendant to provide
evidence of a legitimte, nondiscrimnatory reason for its

deci si on. St. Mary's Honor Ctr. v. Hicks, 509 U S 502, 511

506-08 (1993); see also Texas Dep't of Comunity Affairs v.

Burdi ne, 450 U.S. 248, 252-53 (1981). I1AS clains that it
legitimately refused to offer Ti mrerman per manent enpl oynment
because its restructuring of the accounting departnent elim nated
her tenporary position and because she was overqualified for the

new y created permanent position dealing exclusively with the

was a nenber of a “protected group” in order to nmake out a prima
facie case of reverse racial discrimnation and inplying that a
white plaintiff claimng race discrimnation satisfies this
standard). See generally, 1 BARBARA LINDEMANN ET AL., EMPLOYMENT

DI SCRIM NATION LAW 1041 (3d ed. 1996) (noting that “nbst courts have
suggested that majority-group plaintiffs nust offer sone

evi dence, beyond the remaining elenents of the McDonnell Dougl as
test, in order to establish a prim facie case” of reverse raci al
discrimnation). For purposes of this discussion, however, we
assune that Timerman has established a prinma facie case of
reverse racial discrimnation




coll ection of past-due accounts and had expressed dissatisfaction
when doi ng such work in the past.*

Once | AS proffered its reason for the discharge, the burden

4 Ti mrer man conplains that the district court inproperly
relied on inconpetent and controverted summary judgnent evi dence
supporting | AS s business reason for not offering her a permnent
position. Specifically, Timrerman argues that the district court
considered an unverified letter witten to Ti merman by Wal k and
the affidavit of Keith Weitzman, Timerman's imedi ate
supervisor. In addition, Tinmerman argues that the district
court erred in relying on statistical studies offered by |IAS.
These clains lack nerit. Assum ng that Ti mrernman preserved these
obj ections, which is not entirely clear fromthe record, we are
not persuaded that the district court inproperly considered any
i nadm ssi bl e sunmary judgnent evi dence.

The letter fromWal k was properly authenticated in
Weitzman's affidavit. Moreover, Timerman herself identified it
in her deposition as the letter she received from Lei gh Wl k.

As to Weitzman's affidavit, we have held that “*on a notion

for summary judgnent a court will disregard only the inadm ssible
portions of a challenged affidavit offered in support of or
opposition to the notion and will consider the adm ssible

portions in determ ning whether to grant or deny the notions.’”
Wllianmson v. United Stated Dep’t of Agriculture, 815 F.2d 368,
383 (5th Gr. 1987) (quoting Lee v. National Life Assurance Co.
632 F.2d 524, 529 (5th Gr. 1980)). |In the absence of any

evi dence supporting Timmerman’ s assertion that the district court
inproperly relied on any inadm ssible portions of the affidavit,
we presune that it did not. See id.

Finally, Timerman clains that the trial court erroneously
relied on statistics, derived froma |list containing the nanes,
positions, sex, race, and age of all of I AS s enpl oyees, that
i ndicated that “upon Plaintiff’s term nation, 58% of |AS
enpl oyees were age 40 or older, and 41% were at |east age 50.”
Wil e Ti mmerman may be correct that better evidence would include
a conparison of the percentages of tenporary and pernanent
enpl oyees in each group, that argunent al one does not nake the
list irrelevant, especially as Timmerman failed to offer such
statistics herself even though they were easily ascertai nable
fromthe list submtted by IAS. Thus, we conclude that it was
not inproper for the district court to consider the summary
j udgnent evi dence about which Ti mrer man conpl ai ns.

8



of going forward shifted back to Ti mrerman, who, in order to
survive AS's notion for summary judgnent, was required to
denonstrate that a material question of fact existed as to
whet her 1AS's proffered reason for not hiring her was nerely a

pretext for discrimnation. See St. Mary's Honor Gr., 509 U S

at 509 (“By producing evidence (whether ultimtely persuasive or
not) of nondiscrimnatory reasons, [defendants] sustained their
burden of production.”). The district court found that Tinmerman
failed to offer any evidence to support her argunent that | AS s
purported explanation was pretextual, and it therefore granted
summary judgnent for | AS. W agree.

In both her opposition to |AS' s notion for summary judgnent
and her briefs on appeal, Tinmerman consistently argues that |AS
has failed to prove that its stated reason for discharging her
was not a pretext for discrimnation. However, once the
def endant has satisfied its burden of producing evidence of a
nondi scrimnatory reason for the discharge, the presunption of
discrimnation created by the plaintiff’s prima facie case is

rebutted. Texas Dep’'t of Community Affairs, 450 U S. at 255.

Thus, unl ess Ti mrerman produced sone evi dence that a genuine

i ssue of material fact existed as to whether the purported reason
for not hiring her was a pretext for age or race discrimnation,

| AS was under no obligation to provide any further evidence

supporting its proffered justification. See, e.qg., VWaggoner V.

Cty of Garland, Texas, 987 F.2d 1160, 1166 (5th Cr. 1993)

9



(“[Waggoner’ s supervisors] may have di sli ked Waggoner; they may
have even sought to concoct a reason for his discharge. Yet,

unl ess Waggoner can connect that dislike to his age, there is no
genui ne issue of material fact regardi ng age or age based

di scrimnation.”).

Ti mrer man contends that the facts that she was qualified for
the position and that she was offered a permanent position four
months prior to her termnation are sufficient to neet this
burden. ® I n support of her argunents, Timernman cites several
cases in which this circuit has reversed a district court’s grant
of summary judgnent on the ground that the plaintiff raised a
genui ne issue of material fact on the issue of pretext. These
cases are inapposite. In each instance, as Ti nmerman herself
notes in her brief, the plaintiff offered evidence that tended to
di sprove the defendant’s proffered nondi scrimnatory reason for

the discharge. See, e.qg., Atkinson v. Denton Publ’g Co., 84

F.3d 144, 152 (5th Gr. 1996) (reversing a grant of sunmary

judgnent where the plaintiff raised a fact issue as to whet her

5 Timrerman calls our attention to several cases from
other jurisdictions in which courts have cautioned that
overqualification is sonetines a pretext for age discrimnation.
See, e.qg., Taggart v. Tine Inc., 924 F.2d 43, 47-48 (2d Cr.
1991). But see Equal Enploynent Qpportunity Commin v. |nsurance
Co. of N A, 49 F.3d 1418, 1421 (9th G r. 1996) (disagreeing
w th Taggart court that overqualification is always tantanount to
age discrimnation). However, she cites no cases fromthis
circuit indicating that overqualification is always an
illegitimate reason for refusing to hire soneone, and she offers
no evidence tending to indicate that it was a pretext for age
discrimnation in this case.

10



the enpl oyer’ s explanation that the plaintiff had perfornmance
probl ens was pretextual by presenting evidence that he had been
told he was doing a good job and had never received negative

performance evaluations); Hall v. Gllman, Inc., 81 F.3d 35, 37

(5th Gr. 1996) (reversing a grant of sunmary judgnent in an age
di scrim nation case where the plaintiff’s evidence that he had
recently won a major sales award created a fact issue as to
whet her the enployer’s stated reason for the discharge--poor
sal es performance--was pretextual).

In contrast to the cases di scussed above, neither
Ti merman’ s argunent that she is qualified for the position nor
her reliance on the fact that she was previously offered a
per manent position contradicts the enployer’s explanation that
she was overqualified for the nore limted duties that the new
position would entail. Moreover, the fact that |IAS offered her a
per manent position four nonths earlier tends to di sprove her
theory that AS s actions were notivated by ill egal

discrimnation on the basis of her race or her age. Cf. Brown v.

CSC Logic, Inc., 82 F.3d 651, 658 (5th Gr. 1996) (“‘Fromthe

standpoi nt of the putative discrimnator, “[i]t hardly nakes
sense to hire workers froma group one dislikes (thereby

i ncurring the psychol ogical costs of associating with them, only
to fire themonce they are on the job.”’” (quoting Proud v.

Stone, 945 F.2d 796, 797 (4th Cr. 1991) (quoting John J. Donohue

1l & Peter Siegel man, The Changi ng Nature of Enpl oynent

11



Discrimnation Litigation, 43 StaN. L. Rev. 983, 1017 (1991)))).

Finally, Tinmmerman has offered no other evidence to rebut |IAS s
assertion, and “[a] bsent countervailing evidence, the trier of
fact nust accept the defendant’s explanation as the real reason

for the discharge.” Quthrie v. Tifco Indus., 941 F. 2d 374, 378

(5th Gr. 1991). Thus, we conclude that Tinmerman has failed to
rai se a genuine issue of material fact sufficient to survive a
nmotion for sunmmary judgnent on her clains of reverse race
di scrim nation and age discrimnation.
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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