IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10610
Summary Cal endar

DAVI D MORSE DI LLON,

Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:96-CV-3271-X

February 4, 1999
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

David Morse Dillon’s notions for appointnment of counsel and
for summary judgnent are DEN ED.

On rehearing, we hold that the Texas Court of Crim nal
Appeal s’ opinion dismssing Dillon’s third state postconviction
application pursuant to Tex. CooE CRRM P. Ann. art. 11.07, 8§ 4
(West Supp. 1999), was not unexpl ai ned and denonstrates that the

court rejected the application for reasons unrelated to its

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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merits. See Fearance v. Scott, 56 F.3d 633, 642 (5th Cr. 1995);

Ex parte Torres, 943 S.W2d 469, 472 (Tex. Cim App. 1997) (en

banc). Accordingly, the district court did not err in holding
that the procedural -default doctrine precludes federal review of

the clains raised in that third application. See Ylst v.

Nunnenmaker, 501 U.S. 797, 801, 803 (1991); Cowart v. Hargett, 16

F.3d 642, 645 (5th Gr. 1994). D llon has not denonstrated cause
for his procedural default or shown that the failure to review
his claims will result in a fundanental m scarriage of justice.

See Coleman v. Thonpson, 501 U. S. 722, 750 (1991).

AFFI RVED; MOTI ONS DENI ED



