IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10590
Conf er ence Cal endar

ARMANDO ALARCON RI NCONES,

Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, Director,

Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Northern District of Texas
USDC No. 4:96-CV-620-Y

“June 16, 1998
Before DAVIS, PARKER, and DENNI'S, Crcuit Judges.
PER CURI AM *

Armando Al arcon Rincones, Texas prisoner # 707346, argues
that the district court erred in dismssing his 28 U S.C. § 2254
habeas application. He argues that the state-court trial judge

inproperly participated in the plea-bargaining process which

effected the voluntariness of his guilty plea.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The respondent argues that Rincones did not exhaust the
claimof judicial msconduct in the state court and that he is
now procedurally barred fromraising the claimin state court.

Texas applies the abuse-of-the-wit doctrine regularly and

uniformy. See Fearance v. Scott, 56 F.3d 633, 642 (5th Cr

1995). Rincones has filed previously a state habeas application
and, thus, his subm ssion of another state habeas application
would result in a dismssal by the state court based on the abuse
of the wit. Because R ncones’ state renedi es have been rendered
unavail abl e by his procedural default, the federal courts are
barred fromreview ng his claimunless he can denonstrate cause
for the default and actual prejudice or that the failure to
review the claimwll result in a fundanental m scarriage of

justice. Sones v. Hargett, 61 F.3d 410, 416-418. (5th Cr

1995).

Ri ncones has not denonstrated cause or shown that the
failure to review his claimof judicial participation in plea
bargaining will result in a fundanental m scarriage of justice.
This claimis not subject to federal review based on the
procedural bar. 1d. at 418.

AFFI RVED.



