IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-10582
Summary Cal endar

WESTERN HERI TAGE | NSURANCE CO.,
Pl ai ntiff-Appellee,
VERSUS
BARRY BAI LEY, et al.,
Def endant s,
GAl L COOKE; DORAYNE LEVIN;
FI RST UNI TED METHCDI ST CHURCH OF FORT WORTH;
KAY JOHNSON, WELDON HAYNES;
W LLI AM 6LIrC]](iIGSV\U?TH,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 96- CV-458-A)

May 13, 1998
Before JONES, SM TH, and STEWART, C rcuit Judges.

PER CURI AM *

This case concerns insurance coverage for liability arising

"Pursuant to 5w Gr R 47.5, the court has deternmined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5mGr R 47.5.4.



out of the sexual m sconduct of Reverend H Barry Bail ey, pastor-
in-charge of the First United Methodist Church of Fort Wrth
(“Church”). The above-naned defendant-appellants include both
plaintiffs and defendants fromthe underlying tort suits, united by
their desire to hold an insurance carrier |iable for defense and
i ndemi fi cati on. Western Heritage |I|nsurance Conpany sued in
federal court, seeking a declaratory judgnent that it has no duty
to defend or indemmify. The district court granted sunmary
judgnent in favor of Western Heritage, and we affirm

This case arises out of the sanme litigation as, and is
virtually identical to, another case recently decided by this
circuit, Anerican States Ins. Co. v. Bailey, 133 F. 3d 363 (5th Cr
1998). See id. at 366-68 (describing the litigation).

As in Anmerican States, the defendants here challenge the
availability of declaratory relief. The analysis set forth in
part 11l of that opinion directly controls the instant case. See
id. at 368-69. Here, as there, there is a justiciable controversy,
and the district court need not have abstained from exercising
jurisdiction. See id.

Al t hough the insurance contract provisions at issue here are
substantively different from those in Anerican States, the sane
general rules of contract interpretation control, as articulated in
the first four paragraphs in part IV of that opinion. See id. at

369. In essence, absent anbiguity, an insurer's duty to defend is



determ ned by the “eight corners rule”: whether the facts giving
rise to damage that are alleged wthin the four corners of the
pl eadi ngs are covered by the | anguage within the four corners of
the insurance policy. Id.

The five i nsurance policies under which the appellants seek to
recover are expressly limted in their scope to hazards involving
the Church's day nursery. The policies provided: “Coverage under
this policy is specifically limted to, and applies only to, those
operati ons as descri bed under the DESCRI PTI ON OF HAZARDS SECTI ON.”
The description of hazards sections, in turn, are limted to “day
nurseries.” None of the acts conplained of in this case had
anything to do with the day nursery, its operations, prem ses, or
enpl oyees.

AFFI RVED.



