UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10549

PAUL DEBCRD,

Peti ti oner- Appel | ant,

VERSUS

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:96-CV-3190- G

July 10, 1998
Before POLITZ, Chief Judge, WSDOM and DUHE, Circuit Judges.
JOHN M DUHE, JR, Circuit Judge:?

Petitioner was convicted of nurder and sentenced to ninety-
nine years in prison. He files his first federal habeas
application alleging a Brady violation and i neffective assi stance
of counsel. W deny the application. There is no Brady violation

because the evidence was not material, and petitioner failed to

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



meet his burden in proving ineffective assistance of counsel.
I

In 1984, Paul Debord (“Debord”) and Robert Harris (“Harris”)
paid an early norning visit to the hotel where his acquai ntances,
Harol d Finch (“Finch”) and Cheryl Know es (“Know es”) were |iving.
Debord began rifling through Finch's tool box and t hen asked Know es
if she had the fifteen dollars she owed him from sone drugs she
bought from him Debord told Knowl es that she owed twenty-five
dollars for being |ate. At this point Debord’ s and Know es’
account of the facts diverge. Knowes testified that Finch asked
Debord if he always wanted sonething for nothing, and Debord then
wal ked over to Finch and threatened to pistol-whip him Debord
pul l ed out a gun, cocked it, and pointed it at Know es, who began
scream ng. Debord told her to shut up and wal ked around to the
tabl e where Finch was sitting in a chair. Debord hit Finch with
the gun twice, but Finch did not resist or say anything. Debord
then raised his armand brought it down again. Finch put up his
armto protect hinself, and Debord shot Finch in the head. Know es
further testified that she did not think that the shooting was
acci dent al .

Debord, on the other hand, testified that the shooting was
accidental. He stated that Knowl es started cursing himwhile he
was | ooki ng through the tool box. Finch was sitting and did not say

anything. Debord started to | eave, and Knowl es threatened to have



sonmeone bl ow Debord’s head off. As a result, Debord came back
pul l ed out his gun, pointed it at the floor, cocked it, and told
Knowl es to stop threatening him Debord and Know es began cursing
each other, and then Finch began sayi ng sonething. Debord turned
around and made a notion as if to hit Finch wwth the gun. Finch
t hen grabbed Debord’s hand and pulled the gun down. Debord tried
to pull back, and the gun fired.

Debord was convicted of nurder and sentenced to ninety-nine
years in prison. H s conviction was affirnmed on direct appeal, and
his four state habeas applications were denied. Inthis, his first
federal habeas application, Debord raised the follow ng points of
error: 1) the state trial court erred in admtting testinony
regardi ng extraneous drug offenses; 2) the state trial court erred
infailing to charge the jury on a | esser included offense; 3) the

prosecutor used prejudicial and inflammtory argunents throughout

the guilt/innocence and punishnment phases; 4) ineffective
assi stance of counsel; and 5) a Brady violation. The district
court denied habeas relief. On appeal, Debord raises the

i neffective assistance of counsel and the Brady violation. Al
ot her issues not briefed on appeal are deened waived. C nel v.
Conni ck, 15 F.3d 1338, 1345 (5th Cr. 1994).
1.
Under the Anti-Terrorismand Effective Death Penalty Act, 28

US C 8§ 2254(d)(1996), a federal court may not issue a wit of



habeas corpus with respect to any claimthat was adjudi cated on
the nmerits in state court unless the adjudication was 1) contrary
to or involved an unreasonabl e application of clearly established
federal law, or 2) was based on an unreasonabl e determ nation of
the facts in light of the evidence presented in the state court
proceedi ng. Moreover, when the case presents a m xed question of
| aw and fact, a federal court will grant the wit only if
“reasonabl e jurists considering the question would be of one view

that the state court proceeding was incorrect.” Drinkard v.

Johnson, 97 F.3d 751, 769 (5th Cr. 1996), overruled in part on

ot her grounds, Lindh v. Murphy, 117 S. . 2059 (1997).

Finally, we review the district court’s findings of fact for

clear error and its conclusions of |aw de novo. Lara v. Johnson,

1998 WL 229794 1, 2 (5th Gr. 1998); Myvody v. Johnson, 139 F. 3d

477, 480 (5th CGir. 1998).
L1l
A. BRADY VI OLATI ON
“Al though the State is obligated to disclose evidence to the

defense, the State need not disgorge every piece of evidence in

its possession.” Rector v. Johnson, 120 F.3d 551, 558 (5th Cr.

1997). Rather, under Brady v. Maryland, 373 U S. 83 (1963), a

prosecutor is required to disclose all excul patory evidence that
is material to guilt or punishnent. |d. at 87. Suppression of

t hat evidence, irrespective of the prosecutor’s good or bad



faith, violates due process.

We have held that to state a Brady claim a defendant nust
establish that 1) the prosecutor suppressed evidence; 2) the
evi dence was favorable; 3) the evidence was material to guilt or

puni shnment; and 4) discovery of the allegedly favorabl e evidence

was not the result of a |ack of due diligence. See, Rector, 120

F.3d at 558; WIllians v. Scott, 35 F.3d 159, 163 (1994).

Further, evidence is material only if there is “a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different. A
‘reasonabl e probability’ is a probability sufficient to underm ne

confidence in the outcone.” United States v. Bagley, 473 U S

667, 682 (1985).

The al l eged Brady violation concerns the sworn, transcribed
statenent Harris nmade to the police the day of the shooting.
Harris told the police that Debord had pointed his pistol at
Knowl es and t hen wal ked over to Finch and pointed the gun at him
Debord told Finch not to say anything about the way in which he
was tal king to Knowl es. Finch and Debord continued to argue and
Debord went to hit Finch with the pistol. Finch grabbed Debord.
They continued to fight and began to fall. Harris stated that he
got out of the way and then heard a shot. Debord was standing
over Finch, who was seated in a chair.

The magi strate found that there was no Brady violation
because the information in Harris’ statenment was known to Debord

5



before trial. Because Harris acconpani ed Debord to the hotel,
Debord knew what Harris saw and heard that day. The nmagistrate
further found that, even assum ng arquendo that Debord did not
have access to the statenment before trial, there was still no
Brady violation. Debord was fully aware that Harris had been
present at the scene and coul d have been called as a defense

Wi t ness. ?

The magi strate, however, m sapprehends the purpose of the
statenent. The statenent was not val uable to Debord because it
contained any information of which he was not aware; rather, the
statenent was inportant because it tends to corroborate Debord s
contention that the killing was accidental. Assum ng arguendo
the statenent woul d have been admtted, the issue is whether the
statenment constitutes material evidence. W hold that it does
not .

As stated above, a reasonable probability is one that is
sufficient to underm ne confidence in the outcone. Bagley, 473
U S at 682. Here, the statenent is both incul patory and
excul patory. It corroborates Debord s testinony that he did not
actually hit Finch, but only went to hit him It also
corroborates Debord's testinony that Finch grabbed his arm

Further, it contradicts Know es’ story that Finch was nerely an

2\ di sagree that Harris could have been called as a w tness.
The State delayed the trial twice to find Harris and was still
unable to locate him



unresisting victim However, the statenent also contradicts
Debord’s testinony that he did not point the gun at anyone but
merely pointed it at the ground.

We cannot say that a jury that heard the statenent woul d not
convict Debord. After all, the statenent depicts Debord pointing
the gun at Finch and then noving towards himto hit himwth it.
Thus, while the prosecutor probably should have given the
statenent over to the defense, the statenment was not materi al
evi dence, and there is no Brady violation.

B. EFFECTI VE ASSI STANCE OF COUNSEL

Debord clains that his counsel was ineffective because he
failed to locate either Harris or Harris’ statement to the
police. This claim too, fails.

To assert a successful ineffectiveness claim Debord nust
show both that his counsel’s performance was constitutionally
deficient and that his counsel’s ineffectiveness resulted in

actual prejudice. Strickland v. WAshington, 466 U S. 668, 687

(1984). Failure to prove either elenent is fatal to the
ineffectiveness claim 1d. To prove the first prong of the
Strickland test, the defendant nust prove that counsel’s
representation fell bel ow an objective standard of

reasonabl eness. |1d. at 688. |In fact, counsel nust have nade
errors so serious that counsel was not functioning as the

“counsel” the Sixth Arendnent guarantees. |1d. at 687.



“Qur scrutiny of counsel’s performance is highly
deferential, and we nust nake every effort to elimnate the
distorting effects of hindsight, to reconstruct the circunstances
of counsel’s chal |l enged conduct, and to eval uate the conduct from

counsel s perspective at the tine.” Pitts v. Anderson, 122 F. 3d

275, 279 (5th Gr. 1997). Debord nerely conplains that counsel
failed to find Harris or his statenent to the police, and that as
a result, counsel failed to represent him adequately. Such a
conplaint is a conclusion of |aw and does not satisfy Debord’s
heavy burden. Debord fails to explain to this Court what steps
counsel did take, and there is no adequate basis upon which we
may judge his performance; therefore, we affirmthe district
court’s dism ssal of Debord' s ineffective assistance of counsel
claim
CONCLUSI ON
Based on the foregoing reasons, we DENY the petitioner’s

WRI T OF HABEAS CORPUS.



