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Appeal fromthe United States District Court
For the Northern District of Texas

Novenber 25, 1997/
Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.
PER CURI AM *

Thi s appeal concerns the interpretation of two paragraphs of
an agreenent settling a class action suit (“Settlenent Agreenent”)
based on the Enployee Retirenent |Incone Security Act of 1974, 29
US C § 1001, et seq., between the J.C Penney Conpany Pension
Plan (the “Pension Plan”) and J.C Penney’'s forner enployees.
Forbush and Rhodes, acting as class representatives, appeal the
district court’s denial of the class’ notion seeking to conpel the
pension plan to calculate its liability under the Settlenent
Agreenment in present value discounted dollars for purposes of
applying the ceiling on its liability paynent. W reverse and
remand for proceedi ngs not inconsistent with this opinion.

I

This appeal grows out of a class action suit filed by forner
J. C. Penney enpl oyees all egi ng that the enpl oyees’ pension benefits
shoul d have been cal cul ated usi ng actual social security benefits,
rather than an esti mated benefit contained in a fornmul a used by the
pension plan. Both parties were unsure of the exact size of the

cl ass and anmount of benefits that the pension plan would owe to the

Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



cl ass. The pension plan sought to cap its potential liability,
whi | e cl ass counsel sought both to maxi m ze current recovery and to
prevent any erosion in the real value of the recovery as a result
of the tinme value of noney during the period in which the eligible
class and benefits were determ ned. Accordingly, prior to trial,
the parties reached a settlenent, and nenorialized it in the
Settl enment Agreenent. The Settl enent Agreenent provides for a Tota
Settl enent Paynent (“TSP’) of between $45 million (the “floor”) and
$80 million (the “ceiling”), as determ ned by the nunber of clains
filed and size of the benefits clained.

After the court accepted the Settl enent Agreenent in February
of 1995, class counsel hired an admnistrator to determ ne the
eligibility of fornmer J.C. Penney enployees for participation in
the settlenent and the anount of benefits that the pension plan
owed each class nenber. The size of the class and benefits owed
unfortunately exceeded everyone’'s expectations and, perhaps nore
inmportantly, the $80 m I lion ceiling. The individual class nenbers’
benefits, called Recal cul ated Pension Benefits (“RPBs”), anounted
to an aggregate of slightly over $100 million, thereby triggering
a provision in the Settlenent Agreenent requiring a pro rata
reduction in each nenber’s RPB

The cal culation of the RPBs al so took twenty-one nonths and
was not conpleted until Novenber of 1996. This del ay decreased t he
val ue of the $80 mllion ceiling as a result of the adverse effects
of the tinme value of noney. In Septenber of 1996 and prior to

paynment of the benefits to the class, class counsel demanded that
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the TSP be cal culated in 1995 dollars for purposes of applying the
ceiling, to account for the decrease in the value of the ceiling,
whi ch woul d make the ceiling worth $88 million in current doll ars.
The pension plan refused this demand, and class counsel sought an
order in district court requiring that the ceiling be so
cal cul ated, which they stylized as “Mtion for Oder Requiring
Defendants to Conply Wth Settlenent Agreenent.” The district
court referred this notion to a magi strate judge, who found that
the Settl enent Agreenent provided that the pension plan’s maxi num
liability was $80 m I lion dollars, however denom nated, and deni ed
the class’ notion. After a de novo review, the district court
affirmed the magistrate’s order.! This appeal tinely foll owed.
I

W review the district court’s interpretation of the
Settl enment Agreenent de novo as a question of |aw, applying Texas
law, as provided for in the Settlenent Agreenent. See Westw nd
Expl oration, Inc. v. Honestate Savings Ass’'n, 696 S.W2d 378, 381
(Tex. 1985) (holding that wunder Texas law, iif there is no
anbiguity, the construction of a contract is a question of |aw for
the court). Whether the Settlenent Agreenent is anbiguous is al so
a question of law, and the Settlenent Agreenent does not becone

anbi guous nerely because the parties disagree as to its correct

. We decline to address the class’ argunents as to whet her
the magistrate’s findings should be vacated because they were
issued in an order, and whether the district court reviewed the
magi strate’s findings de novo or under a clear error standard
because we deci de the proper interpretation of the | egal provisions
of the Settlenment Agreenent de novo. See Guidry v. Halliburton
Ceophysical Servs., Inc., 976 F.2d 938, 940 (5th Cr. 1992).
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interpretation. See D.E.W, Inc. v. Local 93, Laborers Int’l
Union, 957 F.2d 196, 199 (5th Cr. 1992). “If the witten
instrunment is so worded that it can be given a certain or definite
| egal neaning or interpretation, thenit is not anbi guous, and this
Court will construe the contract as a matter of law ” Id.

Qur primary concern is to effectuate the parties’ intent, as
expressed in the Settlenent Agreenent. See Forbau v. Aetna Life
Ins. Co., 876 S.W2d 132, 133 (Tex. 1994). “Language shoul d be
given its plain granmatical neaning unless it definitely appears
that the intention of the parties would thereby be defeated.”
Reilly v. Rangers Managenent, Inc, 727 S. W 2d 527, 529 (Tex. 1987).
We discern the intent of the parties by reading the Settlenent
Agreenment as a whol e, and giving effect to each provi sion contai ned
in the Settlenent Agreenent. See Forbau, 876 S.W2d at 133. W
attenpt to avoid interpreting the Settlenent Agreenent in a way
that woul d render any provision neaningless. See Coker v. Coker,
650 S. W2d 391, 393 (Tex. 1983). However, “[t]he clear | anguage of
the contract may not be rewitten by the courts after the parties
have taken pains to bargain for and draft |anguage which suits
their specific purposes.” Berman v. Rife, 644 S. W 2d 574, 576 (Tex.
App. 1983, wit ref’d n.r.e.).

The Settlenent Agreenent states in pertinent part:

V. Settl enent Program
* % %
B. Limts and Valuation of Total Amount of Settl enent
Pr oceeds.
* * %



2. The Total Settlenment Paynent

shall not be nore than $80 milli on.
If the Total Settlenent Paynent
woul d ot herwi se exceed $80 milli on,

Separated C ass Menbers, who may
receive a Recalculated Pension
Benefit, or their Representatives

shall incur a pro rata reduction in
the amount of their Recal cul ated
Pension Benefits wuntil the Total
Set t | enent Payment equals  $80
mllion.

3. For purposes of the above, the
Total Settlenent Paynent shall be
cal cul at ed by t he Cl ai ns
Adm ni strat or and val ued as

specified in Section WVI.F, and
di scounted with a 5o rate of
interest to its present value as of
January 31, 1995. There shall be no
adj ustments to the above $45 nillion
floor or $80 million ceiling due to
i nterest accrui ng under Section V.C.

Based on these provisions, the magistrate found that the
Settlenment Agreenent was not anbiguous and that the parties
i ntended the $80 m Ilion ceiling in paragraph V.B.2 to be a “hard”
ceiling (i.e., that the pension plan’s maxinumliability shoul d not
exceed $80 mllion, figured in current dollars). The nagistrate
based his decision on the fact that the parties intended to cap the
total liability of the pension plan and that no provision in the
Settl enment Agreenent provided for increasing the ceiling to offset
the adverse effects of the tinme value of noney. The magistrate
further found that the present value discounting provision in
paragraph V.B.3 only concerns the process for reduction of benefits
in the event that the TSP exceeds $80 nillion. Supporting this
interpretation was the second sentence of paragraph V.B.3, which

provi des that neither the floor nor the ceiling should be adjusted
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for interest accruing under paragraph V.C

Wil e we agree that the Settl enent Agreenent i s not anbi guous,
the nmagistrate’s interpretation of the agreenent is m staken
because his interpretation renders the present value discounting
provision of paragraph V.B.3 a nullity. The nmagistrate and
district court found that the present val ue discounting provision
only refers to the nethod for taking a pro rata reduction in the
TSP when it exceeds the ceiling. The structure of section V.B
however, suggests that paragraph V.B.3 applies to the entirety of
both paragraphs V.B.1 and V.B. 2. Paragraph V.B.1 establishes a
floor of $45 mllion for the TSP, and paragraph V.B.2 creates a
ceiling of $80 mIlion. Paragraph V.B.3 begins “[f]or purposes of
the above,” and then sets forth the present value discounting
met hodol ogy. Gammatically, we cannot see any way to say that
“[f]lor purposes of the above” neans that the present value
di scounting provision of paragraph V.B. 3 applies to paragraph V.B. 2
(the ceiling) but not to paragraph V.B.1 (the floor). Thus, it is
the discounted present value of the TSP that is conpared to the
ceiling and floor, not its current val ue.

Because it is the discounted present value of the TSP that is
conpared to the ceiling and floor, there will be instances when the

di scounted present value is within the ceiling and floor, but the

current value exceeds the ceiling.?2 An exanple illustrates this

2 For the sake of clarity, we generally refer to the
di scount ed present value of the TSP as its “constant value” and its
current value in 1997 dollars as its “nomnal value.” Thi s

term nol ogy corresponds with that of econom sts, who refer to a
di scount ed present value as the constant, or real, value, and the
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poi nt : assurme the nominal value of the TSP is $84 mllion, and

that its discounted present value is approximtely $76.5 mllion.
While the nomnal value exceeds the $80 mllion ceiling, the
di scounted present value is belowthe $80 mllion ceiling. |If, as

the magi strate contends, the TSP cannot exceed a nom nal anount of
$80 million, then the discounting provision of paragraph V.B.3
becones superfluous because the second sentence of V.B.2
automatically causes a pro rata reduction in the TSP down to $80
mllion. However, if paragraph V.B.3 is given effect and the
di scounted present value of the TSP is conpared to the ceiling,
then no pro rata reduction will occur because the constant value is
| ess than $80 mllion, even though the nom nal val ue exceeds $80
mllion. Accordingly, we conclude that the constant val ue of the
ceiling is fixed, but that its nom nal value can vary. Stated in
anot her way, the floor and ceiling provisions in paragraphs V.B. 1
and V.B.2 fix the m ninmm and maxi nrum potential liability of the
pension plan; the present value discounting provision specifies
that these limts are calculated in constant dollar terns and
ensures that the value of the bargain contained in the Settlenent
Agreenment, from the point of view of the class, wll not
deteriorate due to the adverse effects of the tine val ue of noney.

The magistrate also found that the second sentence of
paragraph V.B.3, which provides that neither the floor nor the
ceiling should be adjusted for interest accruing under paragraph

V. C, supports the conclusion that the parties intended to establish

current, or changing, value as the nom nal val ue.
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a hard ceiling. Under the nmagistrate’'s interpretation, this
sentence trunps the present value discounting provision found in
the first sentence of this paragraph because the present val ue
di scounting provision has no effect when the nom nal val ue of the
TSP exceeds $80 million, as an automatic reduction in the nom nal
value of the TSP to $80 mnmllion is required. A  Dbetter
interpretationis that this sentence nerely states that even though
i nterest accrues on RPBs under paragraph V.C, the constant val ue of
the $80 mllion ceiling will not be increased to incorporate this
interest. This interpretationis consistent with our understanding
of the first sentence of paragraph V.B.3 and the floor and ceiling
provi sions in paragraphs V.B. 1 and V. B. 2 because in all provisions,
references to the ceiling and floor refer to the conparison with
t he di scounted present value of the TSP, not to the nom nal val ue.
In Koch Industries, Inc. v. Sun Co., 918 F.2d 1203 (5th Cr
1990), we interpreted a contract with a present val ue di scounting
provi sion. Koch bought a petroleumrefinery from Sun in Novenber
1981, and agreed to assune Sun’s pension plan liabilities for its
workers at the refinery. In return, Sun agreed to transfer to Koch
funds equal to the present val ue of the pension benefits and future
cost of living adjustnents expected to be paid to those workers
when they retired. The cal cul ation of those benefits took sone
time, and Sun did not actually transfer the funds until the spring
of 1982. Koch sued Sun, claimng that Sun should have incl uded
interest on the funds fromthe date it sold the refinery until it

paid the funds, based on |anguage in the contract of sale which
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stated that “[a]s of the Cosing Date, the Suntide Plan . . . shal
be funded by [Sun]. . . .” 1d. at 1208. W rejected Koch's claim
noting that if the parties had intended to provide for interest,

t hey woul d have di scounted the present value of the benefits *“as
of” the date the funds were transferred. Simlarly, if the parties
here had intended the pension plan to pay no nore than a nomn nal
amount of $80 million, they woul d have either discounted the TSP to
the date on which the RPB calculations were finalized or sinply
omtted the present val ue provision.?

Thus, we hold that the magi strate judge erred in concl uding
t hat the pension plan could not be required to pay a nom nal anount
in excess of $80 mllion, and hold that the Settlenment Agreenent
requires the pension plan to calculate the TSP, for purposes of
applying the ceiling, in 1995 dollars. Wile such a holding my

conflict with the intent of the pension plan to cap its liability

in absolute ternms, based on the clear |anguage of the Settlenent

3 Anot her critical factor to our decision in Koch was that
the contract provided for discounting the pension fund liabilities
to the closing date on the contract, but was silent as to whether
post-closing date interest should be paid. Even assum ng that
post-cl osing date interest would have been proper, we would have
had no principled nethod to determne what interest rate was
proper. |Id. at 1208. No such problemexists in this case, because
the Settl enent Agreenent provides that the di scounted present val ue
of the TSP should be conpared to the floor and ceiling. |f that
di scounted present value exceeds the ceiling, then a pro rata
reduction in the TSP will occur. Thus, the parties estimte that
the TSP ampbunts to approximately $100 mllion, which has a
di scounted present value of $91.24 million. This $91.24 mllion
exceeds $80 mllion, so the current value of the TSP (and each
class nenber’s RPB) is proportionally reduced using the formula:
$100 million x ($80 million / $91.24 mllion). Accordingly, unlike
Koch, we do not have to speculate as to what the proper interest
rate shoul d be.
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Agreenent, we can only assune that in the give-and-take of
negoti ati ons, the pension plan conprom sed and accepted a limt on
its maximumliability in real, rather than nomnal, terns.*
1]

The pension plan argues that the class should be judicially
est opped fromarguing that the $80 mllion ceiling refers to 1995
dollars because it contends that the class has consistently
mai nt ai ned, until recently, that the maximumtotal liability of the
pensi on plan would be $80 million dollars.® The class argues that
judicial estoppel should not apply because its counsels’ past
statenents are not inconsistent with its current position.

Judi ci al estoppel bars alitigant fromasserting a positionin
a judicial proceeding that is contrary to, or inconsistent with, a
position previously taken in the current or a prior proceeding.
See Ergo Science, Inc. v. Martin, 73 F. 3d 595, 598 (5th Gr. 1996).

“The doctrine prevents internal inconsistency, precludes litigants

4 The pension plan does not argue that the adm nistrator
took too long to calculate the RPBs, thereby resulting in the class
breaching its inplied covenant to performtinely. Under Texas | aw,
when the parties do not specify a tine for performance, a duty to
perform within a reasonable tine is inplied at |[|aw See M J.
Sheridan & Son Co. v. Seminole Pipeline Co., 731 S.W2d 620, 622

(Tex. App. 1987, no wit). |In the absence of such an argunent, we
decline to decide whether the anount of additional noney
(approximately $8 mllion) that the pension plan will be required

to pay due to the delay is unreasonabl e.

5 The pension plan raised this argument before the
magi strate and district court, although neither decided the
argunent. Because the pension plan has consistently renewed this
argunent, we can consider it on appeal. See Henderson v. Century
Fin. Co., 577 F.2d 997, 1002 n.5 (5th Cr. 1978) (stating that an
appel l ate court can consider alternative basis for uphol ding | ower
court’s decision raised but not decided bel ow).
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from ‘playing fast and loose’ with the courts, and prohibits
parties from deliberately changing positions based upon the
exi gencies of the nonent.” 1d. (quoting United States v. MCaskey,
9 F.3d 368, 378 (5th Cir. 1993)).

Contract interpretation is an issue of state |aw, and
accordingly we apply the fornul ati on of judicial estoppel enployed
by Texas courts. See United States ex rel. Am Bank v. C.I.T.
Constr., Inc., 944 F.2d 253, 258 n.7 (5th Gr. 1991) (holding that
when federal issue is decided, federal |aw of judicial estoppel is
applied, but that when nonfederal issue is decided, state |aw
formul ati on shoul d be used). Texas courts require the presence of
four elenments for judicial estoppel to apply: (1) a sworn, prior
i nconsi stent statenent made in a judicial proceeding; (2) the party
now sought to be estopped successfully maintained the prior
position; (3) the prior inconsistent statenent was not nmade
i nadvertently or because of m stake, fraud, or duress; and (4) the
statenent was deliberate, clear, and unequivocal. See Owen v.
Knop, 853 S.W2d 638, 641 (Tex. App. 1993, wit denied). Judicial
estoppel applies to statenents nmade by counsel as well parties.
See Goldman v. White Rose Distrib. Co., 936 S.W2d 393, 398 (Tex.
App. 1996), vacated on other grounds, 949 S.W2d 707 (Tex. 1997).

W find that it would be inappropriate to apply judicia
estoppel in this case. As a threshold matter, class counsels’
coments at the hearing where the district court judge approved the
Settl enment Agreenent are not cl early and unequi vocal |l y i nconsi stent

wth the position they now take. Nei t her di scounted present

-12-



val uation nor paragraph V.B.3 was even discussed at the hearing.
Al t hough certain statenents by class counsel suggested that the
liability of the pension plan could not exceed $80 million, it is
uncl ear whether $80 million referred to constant or nom nal val ue.
Mor eover, the thrust of Judge Kendall’s questioning at that hearing
was directed to whether the ceiling was |arge enough and fair to
the class; he was concerned about the potential for collusion
bet ween cl ass counsel and the pension plan at the expense of the
class. Being inforned that the Settl enent Agreenent protected the
class from the adverse effects of the tinme value of noney by
providing for a constant ceiling of $80 mllion would have only
strengt hened his inpression that the Settl enent Agreenent was fair
to the class. Thus, we find that judicial estoppel should not
apply in this case because cl ass counsels’ comments at the hearing
are not clearly and unequivocally inconsistent with their current

position.®0.d ass counsel argue that we should disregard their

6 Al t hough we do not decide the issue now, we note that
judicial estoppel m ght apply to prevent class counsel fromseeking
additional attorneys’ fees as a result of our decision today. Wen
the parties submtted the Settlenent Agreenent to the district
court for approval, class counsel al so submtted an application for
award of attorneys’ fees. This application requested an award of
ten percent of the total settlenent fund, which class counsel
asserted would amount to between $4.5 and $8.0 million. At the
hearing in which the district court judge approved the Settl enent
Agreenent, the judge inquired about attorneys’ fees, and asked “
don’t know you M. Bruce [lead class counsel], but let ne just ask
you: You know, you are asking nme for | guess what could be up to
$8 mllion?” M. Bruce replied, “yes.” This answer is inaccurate
if the nom nal value of the TSP can exceed $80 million because ten
percent of the nom nal value of the TSP is $8.8 nillion dollars
(based on a current nom nal TSP of $88 million), which is nore than
the $8 million that the class counsel asserted is the maximumto
which they are entitled.
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statenents about attorney’s fees because the Settl enent Agreenent
provi des that di sputes about attorney’s fees are severable fromthe
rest of the agreenent. We di sagree, because Texas courts have
clearly held that even though attorney’'s statenents are not
evi dence, they establish a client’s legal position. See CGol dnman,
936 S.W2d at 398 (holding that attorney’s statenents can bind its
client to that point).’

For the foregoing reasons, the order of the district court
denying the class’s notion i s REVERSED and REMANDED f or proceedi ngs

not inconsistent with this opinion.

In the appeal of this attorney fee order to the Fifth Crcuit,
cl ass counsel once again asserted that the maxi rumto which they
are entitled is $8 mllion. See Forbush v. J.C Penney Pension
Plan, 98 F.3d 817, 819 (5th GCr. 1996). Both the district court
and we are entitled to rely on these statenents nade i n open court
by the cl ass counsel as accurate. See Ergo Science, 73 F. 3d at 598-
99 (holding that district court judge could rely on statenents nade
by party’s counsel in court renouncing a claim and that party
woul d thereafter be estopped fromrenew ng the clai mupon appeal).
Therefore, we think that judicial estoppel mght apply to prevent
class counsel from hereafter attenpting to claim an additiona
$800, 000.
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