IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10521
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RANDY PEREZ, MARI O SALI NAS, al so know as Marcos,

Def endant s- Appel | ant s.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:96-CR-175-D-6
~ Cctober 9, 1998

Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Randy Perez and Mario Salinas appeal their jury convictions
for conspiracy to conmt arson, 18 U S.C. 8 371, and nmaliciously
damagi ng and destroying, by neans of fire, a building used in
interstate comerce, 18 U.S.C. § 844(i) and 2.

Perez argues that 8 844(i) is unconstitutional on its face

and as applied. Section 844(i) is constitutional on its face.

See United States v. Corona, 108 F.3d 565, 570 (5th Cr. 1997).

Further, the Governnment produced anple evidence at trial that the

arson substantially affected interstate cormmerce. 1d. at 570-71.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court did not abuse its discretion in denying
Perez’ s proposed jury instructions because the instructions neet

the requirenents set forth under United States v. Lopez, 514 U S

549 (1995). See United States v. Robinson, 119 F.3d 1205, 1215

(5th Gir. 1997), cert. denied, 118 S. O . 1104 (1998).

Salinas argues that insufficient evidence supports his
conviction under 8 844(i). Because Salinas failed to nove for
judgnent of acquittal at the close of all of the evidence, review
islimted to whether his conviction resulted in a manifest

m scarriage of justice. See United States v. Thomas, 12 F.3d

1350, 1358 (5th Gr. 1994). The Governnent produced sufficient
evi dence of Salinas’ involvenent in the planning and execution of
the arson. Salinas conviction did not result in a manifest

m scarriage of justice.

Jordan next contends that he is entitled to a four-1evel
reduction for his mnimal or mnor role in the offense. Salinas
was aware of the entire scope of the operation, including the
arson, even if he did not plan it. Accordingly, Salinas has not

shown that he was entitled to the reducti on. See United States

v. Atanda, 60 F.3d 196, 198 (5th Gr. 1995).

Next, Salinas argues that the district court erred in
applying a two-1evel adjustnent for nore than m nimal planning.
The PSR and trial evidence denonstrate that the offense involved
nore el aborate planning than is typical for conm ssion of the
offense in a sinple form Accordingly, the district court did

not clearly err in finding that nore than m ni mal planni ng was
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involved. See United States v. Oenents, 73 F.3d 1330, 1341 (5th

Cr. 1996).

Next, Salinas contends that the district court erred in
giving hima two-1evel increase because the arson was conmtted
to conceal a burglary. The PSR and trial evidence clearly
indicate that the arson was used to conceal a burglary. Thus,
the district court did not clearly err in finding that the arson

was conmtted to conceal a burglary. See United States v. Brown,

54 F.3d 235, 240 (5th Gr. 1995).

Finally, Salinas argues that the district court inproperly
doubl e counted when it gave enhancenents under 8§ 2Bl1.3 and
8§ 2K1.4(b)(1). Neither guideline prohibits double counting.
Thus, double counting is perm ssible under the Sentencing

Guidelines. See United States v. Jones, 145 F. 3d 736, 737 (5th

Cr. 1998).

Salinas’ notion to supplenent the record excerpts is
unnecessary given that the transcripts to which he refers are
already a part of the record. The notion is DEN ED

Accordingly, the district court’s judgnent is AFFI RVED



