UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10517
Summary Cal endar

LAWRENCE E. STEI NBERG
Pl ai ntiff-Counter Def endant - Appel | ee,
ver sus

Cl NEMA N DRAFTHOUSE SYSTEMS, | NCORPORATED; JOHN J. DUFFY; JAMES
T. DUFFY; NORVA S. DUFFY

Def endant s,
Cl NEMA N DRAFTHOUSE SYSTEMS, | NCORPORATED

Def endant - Count er d ai mant - Appel | ant .

Appeal fromthe United States District Court
for Northern District of Texas
(3:91-CV-1044-R

Decenber 23, 1997
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.

PER CURI AM *

Qur court has already twice visited the di spute between these
parties. See Steinberg v. Cnema N Drafthouse Systens, Inc., 28

F.3d 23 (5th Cir. 1994)(Steinberg 1); Steinberg v. GCnema N

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Draft house Systens, Inc., No. 95-11222 (5th Gr. July 12, 1996)
(Steinberg I1).

Steinberg is ower and holder of a note given by C nema and
guaranteed by the Duffys (the latter are not parties to this
appeal ). Cinema contends that the district court erred by
dismssing on the nerits its counterclai m agai nst Steinberg, by
which C nema sought to recover any losses incurred by it as a
result of indemifying the Duffys. Needl ess to say, we review
findings of fact for clear error; |egal conclusions, de novo.
E.g., Phillips PetroleumCo. v. Best Glfield Servs., Inc., 48 F. 3d
913, 915 (5th Gir. 1995).

Cinema contends initially that the district court erred
because, according to Cnema, the primary basis for dism ssal was
that it was required by Steinberg I, discussed below. The district
court did note that a successful counterclaim against Steinberg
woul d conflict with this court’s mandate in Steinberg |. However,
the court did not dismss the counterclaimon that basis.

C nema, as nmker, executed a note evidencing a $100, 000
| oan froma bank. The Duffys each guaranteed paynent of the entire
| oan. Security for the loan was given by way of a collateral
pledge of GCnema’s stock in its wholly owned subsidiaries.
St ei nberg, having executed a take out comm tnent, becane the owner
and hol der of the note, guaranties and collateral pledge when the

loan was not paid at nmaturity. Steinberg foreclosed on the



collateral by public sale and becane the purchaser for $5, 000.
St ei nberg then sued C nema and the Duffys for the deficiency.

Both Cnema and the Duffys defended the action on the basis
that the sale was not conducted in a comercially reasonable
manner, and that under Texas |law, Ci nema, as the primary obligor,
and the Duffys, as guarantors, were discharged fromliability for
the deficiency. The district court rendered a take nothing
judgnent against Steinberg, finding that the sale had been
comercially unreasonable and that neither C nema nor the Duffys
could waive the right to a commercially reasonabl e sal e.

On appeal, our court reversed in part, holding that the
Duffys, as guarantors, could and had waived their right to a

comercially reasonable sale. Steinberg v. CGnema ‘n’ Drafthouse

Systens, Inc., 28 F.3d 23 (5th Cr. 1994) (Steinberg I).

On remand to the district court, C nema and the Duffys noved
to anmend their answers to assert counterclains. C nenma sought to
assert a countercl ai magai nst Steinberg to recover as damages under
TEX. Bus. & Comw Copbe § 9.507 all anpbunts which it is obligated to
pay to the Duffys by way of reinbursenent for the anmounts paid by
them in satisfaction of Steinberg s judgnent. The Duffys al so
sought leave to assert a counterclaim against Steinberg for the
anounts which they were obligated to pay Steinberg on his judgnent
and were wunable to recover from C nema because Cinema was

di scharged due to the sale being commercially unreasonable. The



district court denied | eave to anend finding that the counterclains
were untinely.

I n an unpublished opinion, our court affirnmed the denial of
|leave to anend as to the Duffys, but reversed as to G nena.
Steinberg v. CGnema N Drafthouse Systens, Inc., No. 95-11222 (5th
Cr. July 12, 1996) (Steinberg I1). The panel allowed Cnema to
assert their counterclai mbecause C nema’s cause of action did not
accrue until the Duffys demanded indemification, which occurred
after the decision in G nenma |

On remand, | eave to anend was granted; and the district court
considered Cinema’s counterclaimon the nerits. The di sm ssal of
that counterclaimby the district court is now before us in this
third appeal.

Cinema’s counterclaimwas prem sed on the fact that it would
have a | egal obligation to reinburse the Duffys. As discussed in
the district court’s conprehensive opinion, that court determ ned
correctly that the only possible claim the Duffys would have
agai nst G nema i s one for equitable subrogation. M D. Fl eetwood v.
Med Center Bank, 786 S.W2d 550, 553-54 (Tex.Ct.App. 1990). The
court also determned correctly that this claim would fail.
Quillot v. Hx, 838 S.W2d 230, 232 (Tex. 1992). Consequent |y,
Cinema’s counterclaim against Steinberg would necessarily fail
St. Paul Mercury Ins. Co. v. Lexington Ins. Co., 78 F.3d 202, 208-

09 (5th Gr. 1996). In sum the court determ ned that C nema woul d



not be obligated to reinburse the Duffys, and consequently, any
countercl ai mfor rei nbursenent agai nst Stei nberg was without nerit.
The district court al so di smssed the counterclai mon a second
basis, that Cnema’s damages on its counterclaim would not be
recoverabl e because they are consequential and precluded by Tex.
Bus. & Comm Code 8§ 1.106(a). W need not address this issue.

AFFI RVED



