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PER CURI AM *

Convicted on six counts, Derrick Wayne Johnson appeals his
jury convictions of conspiracy to possess with intent to distribute
50 grans of cocai ne base and two counts of possessing with intent
to distribute cocaine base within 1000 feet of a playground. He
asserts that there was insufficient evidence to support the jury’s

verdict that the Dixie Little League baseball fields were a

Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



pl ayground and that he conspired to possess with intent to
distribute 50 grans or nore of cocai ne base.

“Pl ayground” is defined as “any outdoor facility ... intended
for recreation, open to the public, and with any portion thereof
containing three or nobre separate apparatus intended for the
recreation of children including, but not limted to, sliding
boards, sw ngsets, and teeterboards.” 21 U S.C § 860(e)(1).
Needl ess to say, the purpose of the statute is to create drug-free
zones by increasing punishnment for drug transactions that occur
near places where children gather. United States v. Echevaria, 995
F.2d 562, 563-64 (5th Gr. 1993). Johnson does not dispute that
t he basebal |l fields are an outdoor facility intended for recreation
and open to the public; rather, he contends that the evidence at
trial of four backstops and two concession stands did not
sufficiently denonstrate three or nore separate apparatus.

Viewi ng the evidence in the light nost favorable to the jury’s
verdi ct, evidence of four baseball backstops, three of which were
for either little |l eague or pee-wee little | eague fields, was nore
than sufficient to prove the exi stence of three separate apparatus
intended for the recreation of children. See United States v.
Broussard, 80 F.3d 1025, 1030-31 (5th Cr. 1996); see also United
States v. Parker, 30 F.3d 542, 552 (4th Cr.), cert. denied, 513
U S 1029 (1994). Furthernore, in that three of the fields were

for children’s |eagues, finding that the baseball fields are a



protected location under 8 860 furthers Congress’ intent in
enacting the statute. See Echevaria, 995 F.2d at 564.

Concerning the claimof insufficient evidence to support the
jury’ s verdict that he conspired to distribute 50 or nore grans of
cocai ne base, Johnson clains it supports only 49.1 grans. Co-
def endant Jerone Freeman’'s testinony that he and Johnson spent
al nost every day together; that, during the nine-week period
covered in the indictnent, Johnson received nine to ten ounces (one
ounce equal s 28 grans) of cocaine base to distribute every week or
every ot her week; that Johnson had approximately 30 to 40 regul ar
custoners; and that Johnson nade up to $4000 a day from his
deal ings sufficiently supported the jury’'s finding. United States
v. Bernea, 30 F.3d 1539, 1552 (5th Gr. 1994).

The CGovernnent questions on appeal whether the inposition of

concurrent 240-nonth sentences for counts two through six are

correct. Johnson did not challenge these sentences in district
court and does not raise this issue on appeal. Therefore, we
review the sentences only for plain error. United States .

Cal verley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc), cert.
denied, 513 U. S. 1196 (1995). To show plain error, Johnson nust
denonstrate (1) error by the district court; (2) that is obvious,
clear, or readily apparent; (3) affecting substantial rights; and
(4) seriously affecting the fairness, integrity, or public
reputation of judicial proceedings. ld. at 162. The sentences

appear to be correct, see United States v. Leonard, 61 F.3d 1181,



1186 (5th Gr. 1995); and, regardless, we find no prejudice to
Johnson’ s substantial rights, and therefore no plain error, because
the district court inposed the sentences for counts two t hrough six
concurrently with the statutory m ninum sentence of 240 nonths’
i nprisonnment for count one. 21 U S.C. 8§ 841(b)(1)(A; US S G 8§
5GL. 1(b) (requiring the statutory m ni mumsentence be used when it
is greater than the maxi num sentence under the guidelines).
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