UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 97-10371

(Summary Cal endar)

NATI ONAL FAM LY CARE LI FE | NSURANCE,

Pl ai ntiff-Appellant,

ver sus

CANADI AN | MPERI AL BANK OF COMVERCE,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:96-CV-1902- BD)

October /7, 1997
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM *

National Famly Care Life Insurance Conpany (“NFC’) appeals
the trial court’s grant of summary judgnment to Canadi an | nperi al
Bank of Conmerce (“CIBC’) on the grounds that the trial court erred
in holding the “hol der in due course” defense applicable to actions
for conversion and noney had and received.

Pursuant to 28 U S.C. 8§ 636(c), the parties tried the case

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



before a United States Magi strate Judge. For the reasons set forth
in the magistrate’s final order, we AFFIRMthe dism ssal of NFC s
clains. W find additional support for the magistrate’s ruling in
Texas Stadi umCorp. v. Savings of Anerica, 933 S.W2d 616, 619 (Tx.
Ct. App. 1996, wit denied) (holding that final paynent rule bars
common | aw causes of action for negligence, conversion, and noney
had and recei ved, where “paynent or acceptance of any instrunent is
final if made in favor of (1) a holder in due course or (2) a
person who has in good faith changed his position in reliance on
the paynent”) (citations omtted).

AFFI RVED.



