IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10348
(Summary Cal endar)

JAMES STEEN,
Pl ai ntiff-Appellant,

ver sus

ANCELA C. SNEED,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:96- CV-259-X)

Septenber 17, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.

PER CURI AM *

Plaintiff-Appellant Janes Steen, a prisoner in Texas, appeals
the dismssal of the civil rights action he filed pursuant to 42

U S.C 8 1983 agai nst Def endant - Appel | ee Angel a Sneed, a security

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



officer in the Texas Departnent of Crimnal Justice. Steen assigns
as error the district court’s adoption of the magistrate judge’'s
findings and concl usions, contendi ng adopti on was premature; the
determ nation by the court that Steen’s conplaint failed to state
a claim because he did not allege physical injury; and the
di sm ssal of his conplaint wthout allow ng himan opportunity to
devel op his claimfurther. Finding noreversible error, we affirm
I
FACTS AND PROCEEDI NGS

Steen al |l eges that Sneed ordered another inmate, Qi s Daniel,
“to junp off a three story wal kway”; that Daniel followed Sneed’ s
order, junping to his death; and that w tnessing the incident
caused Steen enotional distress. He also alleges that Sneed
retaliated against himfor reporting her role in the incident to
prison officials. A hearing was conducted pursuant to Spears V.
MCotter,! in which Steen testified that, when the inmates’ cells
were about to be opened so that they could go to the showers
Daniel told the officers that he would junp over the rail; that
upon the opening of Daniel’s cell he clinbed on the rail of the
third floor; and that Sneed, who was on the first floor, |ooked up
at Daniel and told himto go ahead and junp, whereupon Dani el
junped to his death.

Steen also testified at the Spears hearing that Sneed

1766 F.2d 179 (5th G r. 1985).
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retaliated against himafter he reported the incident, threatening
and aggravating him Steen stated that he had ni ghtnmares after the
sui cide and suffered enptionally and nentally but did not have any
physi cal injuries.

The nmagistrate judge determned that wunder the Prison
Litigation Reform Act (PLRA), Steen’s conplaint failed to state a
cause because Steen denied incurring any physical injury, and pure
mental or enotional injuries do not state a cognizable action
(citing 42 U.S.C. § 1997(e)). The magi strate judge determ ned
noreover that even if Steen had all eged physical injury, his claim
should be dism ssed because oral threats do not state a
constitutional violation.? The nmagistrate judge recomended
di sm ssal of Steen’s conplaint with prejudice for failure to state
a claim

A copy of the magistrate judge’'s report was served on Steen on
March 7, and on March 13 he filed a “brief” in which he stated that
Sneed’ s actions had caused enotional anguish that in turn required
Steen to obtain treatnment for high blood pressure. The next day
the district court adopted the magistrate judge’ s report and
recomendation after conducting an independent review of the
record, and dism ssed Steen’s conplaint with prejudice for failure
to state a claim One week later, Steen filed objections to the

magi strate judge’'s report, and stated that he had alleged a

2 The magi strate judge al so determ ned that Steen | acked
standing to seek relief on behalf of Daniel and his famly.

3



physical injury. Steen clainmed that he suffered from hi gh bl ood
pressure as a result of wtnessing the incident. The district
court did not issue an additional order construing these post-
di sm ssal objections, and Steen tinely filed a notice of appeal.?
I
ANALYSI S

A. Adoption of Mugistrate Judge’' s Fi ndi ngs and Concl usi ons.

In adopting the magistrate judge’ s finding and concl usions,
the district court stated that it nmade “an independent review of
the pleadings, files and records in the case, and the Findings,
Concl usions and Recommendation of the United States Magistrate
Judge.” W presune that “the district court did its statutorily
commanded duty in the absence of evidence to the contrary” when the
district court states that it conducted an independent review.*
Moreover, even if the district court did not conduct a de novo
review, such error was harm ess because Steen is entitled to
de novo review on appeal. Thus the district court’s adoption of
the magi strate judge’ s findings and concl usi ons, even if premature,

is still not reversible error.?®

3 The district court determ ned that Steen | acked
sufficient funds to pay an initial partial filing fee for the
appeal and directed paynent of the fee in nonthly installnents as
provided by 28 U . S.C. 8§ 1915(b)(2).

4 Koetting v. Thonpson, 995 F.2d 37, 40 (5th Gr. 1993).

5 See Kreinernman v. Casa Veerkamp, S.A. de C. V., 22 F. 3d,
634, 646-47 (5th Cr. 1994).




B. Dism ssal of § 1983 Conpl ai nt.

The PLRA anmended 28 U . S.C. 8§ 1915 to require the district
court to dismss |FP prisoner civil rights suits if the court
determ nes that the action is frivolous or nalicious or does not
state a claimon or upon which relief may be granted.® Applying
the standard of review applicable when review ng dismssal for
failure to state a claim under Fed. R Cv. P. 12(b)(6), i.e.
de novo, we accept as true the plaintiff’s factual allegations (but
not conclusional allegations or legal conclusions).’” Here the
district court did not construe Steen’s conplaint as one arising
under the Eighth Arendnent even though he conpl ai ned of cruel and
unusual puni shnent. The court did, however, review Steen’s
conplaint for a constitutional violation and determ ned that he had
not alleged the requisite “physical injury.” We agree. Even
construed nost liberally, Steen’s conplaints in his “brief” and his
post -di sm ssal objection allege not a physical injury but an
exacerbated nedical condition (high blood pressure) purportedly
produced by non-physical, purely enotional, injury (W tnessing the
suicide). W are convinced that the alleged resulting high bl ood
pressure under the facts of the instant case is not the kind of

“physical injury” required as the basis for an enotional suffering

6 28 U S.C § 1915(e)(2)(B)(i) & (ii); see also
§ 1915A(b)(1); Fed. R Cv. P. 12(b)(6).

”  Fernandez-Montes v. Allied Pilots Ass’'n, 987 F.2d 278,
284 (5th Cr. 1993).




claim Thus no reversible error resulted fromdi sm ssal of Steen’s
case.

C. Dism ssal Follow ng Spears’ Hearing.

Steen was afforded a Spears’ hearing to allow him the
opportunity further to explain the factual basis for his claimand
to determne whether his conplaint should be dismssed as
frivolous. Steen does not indicate what infornmation he nay have
obt ai ned t hrough di scovery or how di scovery woul d have hel ped him
further develop his claim The thorough Spears hearing conducted
by the magi strate judge afforded Steen sufficient opportunities to
add i nformation that woul d be rel evant or hel pful to his case, but
he failed to do so. Steen’s case depends on whet her he has shown
a sufficient physical injury. The only injury Steen has alleged is
hi gh bl ood pressure; as alleged, that is a renote or attenuated
result of an alleged injury that itself is purely enotional or non-
physi cal . The district court did not err in dismssing Steen's
case wthout allowing him additional opportunity to develop his
cl ai ms.

11
CONCLUSI ON

Qur de novo review of this case convinces us that no
reversible error resulted fromthe district court’s adoption of the
magi strate judge’s findi ngs and concl usi ons, or fromdi sm ssing the
conplaint without allowing further factual developnent, or from
di sm ssing the conplaint wwth prejudice as frivolous for failureto
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all ege a physical injury. Steen’s alleged high blood pressure
resulting from enotional distress which in turn resulted from
Wi tnessing the suicide is insufficient to constitute the requisite
“physical injury.” For the foregoing reasons, the rulings and
judgnent of the district court are, in all respects,

AFF| RMED.



