UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-10194

ERI K W LLI AMS,
Pl ai ntiff-Appellee,
VERSUS

CI TY OF DALLAS, ET AL., STANLEY MCDANI EL,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:96-CV-1523-T1)

Septenber 4, 1998
Bef ore KING and DAVIS, Circuit Judges, and VANCE, ® District Judge.
PER CURI AM **

Erik Wllians filed suit under 42 U S.C. § 1983, claimng that
Dallas Police Oficer Stanley MDaniel deprived him of his
constitutional rights by using excessive force to apprehend him
Follow ng a tip that persons in a white van were burglarizing cars
in a nearby neighborhood, Oficer MDaniel spotted the van and
attenpted to stop it. The van took off, avoiding the stop, and

O ficer MDaniel chased it. During the chase, Oficer MDani el

" District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



observed gunfire comng fromthe van. The van eventual ly stopped,
and the passengers fled on foot. O ficer MDaniel stopped his
police vehicle next to the van, and exited his car. After
observing Wl Ilianms and anot her passenger across the street, Oficer
McDaniel fired at WIllians and shot himin the |eg.

In this appeal, Oficer MDaniel clains that the district
court erred in its denial of summary judgnent on the basis of
qualified imunity. The district court concluded that summary
j udgnent was inappropriate due to the existence of genuine issues
of material fact.

W have jurisdiction to review the district court’s
interlocutory order denying sunmary judgnent on the basis of
qualified imunity with respect to whether the genuine issues of

fact identified by the district court are material. Col ston v.

Bar nhart, F.3d _ (5th Cr. 1998)(denial of reh’g en banc).

Al t hough the district court did not specify the issues it
considered material, our review of the summary judgnent evidence
reveal s the exi stence of at | east one i ssue of material fact. See
id. at _ (“where the district court does not identify those
factual issues as to which it believes genuine disputes remain, an
appellate court is permtted to go behind the district court’s
determ nation and conduct an analysis of the sunmary judgnent
record to determ ne what i ssues of fact the district court probably
consi dered genuine”). WIllians clains that after O ficer MDani el
yelled “stop, freeze,” WIllianms turned and faced the officer with

his hands in the air, and yelled “don’t shoot.” Oficer MDaniel
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does not di scuss the circunstances i nmmedi ately prior to the shot in
his affidavit, but generally explains his shooting as a reactionto
all of the circunstances |leading up to the shot. H s affidavit
stated: “I fired ny gun because of the previous shots fired at ne
and because | thought that the person or persons were still arned
and shooting at ne.” Because this issue of fact is material, we
have no jurisdiction to review the district court’s denial of
summary judgnent. W therefore dism ss the appeal.

DI SM SSED.



