UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-60883
Summary Cal endar

CARL LEE STOKES,

Pl ai ntiff-Appellant,

VERSUS

CEORGE WARD, Assistant District Attorney; STATE OF M SSI SSI PPI ;
ADAMS COUNTY DI STRI CT ATTORNEY OFFI CE; LI SA D. JORDAN, Attorney
at Law, FOREST AL JOHNSON, Circuit Court Judge; RONNI E HARPER,
District Attorney

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissippi

(5:96-CVv1488Br S)
Novenber 21, 1997

Before WSDOM WENER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Carl Lee Stokes, proceeding pro se and in fornma pauperis

(IFP), filed a 42 U . S.C. 8§ 1983 conpl aint against the State of
M ssi ssippi; the Adans County District Attorneys’ Ofice, Grcuit

Court Judge Forrest Johnson, District Attorney Ronnie Harper,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Assistant District Attorney CGeorge Ward, and defense attorney
Lisa D. Jordan alleging that the defendants conspired to deprive
hi mof his constitutional rights and a fair trial. The district

court sua sponte dism ssed Stokes’ conplaint as frivolous. 28

US C 8 1915(e)(2). Stokes appeals. The district court granted
St okes permi ssion to proceed | FP on appeal .
| .
An | FP conplaint may be dismi ssed as frivol ous under
8§ 1915(e)(2)(B)(I) if it has no arguable basis in law or in fact.

Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993). W review

81915(e)(2) dism ssals for abuse of discretion. [d. W begin by
assessing the defendants’ clains of inmmunity.
A
Judicial officers are entitled to absolute inmunity from
damages in § 1983 actions arising out of acts perforned in the

exercise of their judicial functions. Krueger v. Reiner, 66 F.3d

75, 77 (5th Cr. 1995). This inmmunity is not affected by the
al |l eged magnitude of the judge’'s errors or the nendacity of his

acts. Boyd v. Biggers, 31 F.3d 279, 284 (5th Cr. 1994).

Judicial imunity can be overcone only by showi ng that the
actions conpl ained of were nonjudicial in nature or by show ng
that the actions were taken in the absence of jurisdiction. 1d.
Loose charges of conspiracy unsupported by specific factual

allegations are insufficient to state a § 1983 violation. See
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MIls v. CGrimnal District Court #3, 837 F.2d 677, 679 (5th Cr.

1988) .

Conduct is judicial in nature if it is “normally perforned
by a judge and the parties affected dealt with the judge in his
judicial capacity.” Boyd, 31 F.3d at 285 (quotations omtted).
Conversing with counsel regarding the docket and controlling the
court’s docket are judicial functions. Because the conduct of
whi ch Stokes conplains was judicial in nature, Stokes’ clains
agai nst Judge Johnson are barred by the absolute immunity of the
j udge.

B

“Crimnal prosecutors also enjoy absolute inmunity from
clainms for damages asserted under § 1983 for actions taken in the
presentation of the State’s case.” Boyd, 31 F.3d at 285. This
immunity extends to acts undertaken in the course of the
prosecutor’s role as an advocate for the State. [d.

St okes conpl ains of Ward’s conduct during cl osing argunent,
which is an integral part of carrying the State’'s case through
the judicial process. Even if we accept as true Stokes’
allegation that Ward made a racially discrimnatory remark in
closing, Ward's conduct is protected by the doctrine of absolute

immunity. Esteves v. Brock, 106 F.3d 674, 677 (5th CGr. 1997).

St okes’ specul ative allegations that Ward and Har per

conspired with the other defendants to convict himare
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insufficient to establish § 1983 liability. MIlls, 837 F.2d at
679. Further, Stokes has not alleged personal conduct by Harper,
which is an essential elenent of a 8§ 1983 cause of action.

Thonpson v. Steele, 709 F.2d 381, 382 (5th Gr. 1983).

C.
The Suprenme Court has consistently held that the El eventh
Amendnent confers absolute immunity on an unconsenting state or
its “arnms” fromsuits brought in federal court by the state's own

citizens. Puerto Ri co Aqueduct and Sewer Auth. v. Metcalf &

Eddy, Inc., 506 U S. 139, 144 (1993). "This jurisdictional bar
applies regardless of the nature of the relief sought."”

Pennhurst State Sch. & Hosp. v. Haldernan, 465 U.S. 89, 100

(1984). Section 1983 does not include a waiver of the states

sovereign imunity. Quern v. Jordan, 440 U S. 332, 338-40

(1979). The State of M ssissippi is absolutely inmune fromsuit

under the El eventh Amendment. See Bogard v. Cook, 586 F.2d 399,

410 (5th Gr. 1978). Stokes’ clains against the State are
frivol ous.

St okes al so contends that the Adans County D.A.’s Ofice is
liable for Ward’s actions in the prosecution of Stokes. The
doctrine of respondeat superior does not apply in 8 1983 actions.

Wllianms v. Luna, 909 F.2d 121, 123 (5th G r. 1990). Ward' s

actions alone cannot make the D.A.'’s Ofice liable. The D. A 's

O fice can be liable for establishing an unconstitutional policy,
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however. Krueger, 66 F.3d at 77. Stokes has not previously
asserted, nor does he assert on appeal, that the DA 's Ofice
i npl emented any unconstitutional policy. Stokes’ claim against
the DA.’s Ofice has no basis in | aw

D.

St okes concedes that his attorney, Jordan, is not a state
actor, but Stokes contends that she is |iable under 8§ 1983
because she conspired wth Judge Johnson and prosecutors Ward and
Har per to pl ot against Stokes and to convict himin a shamtrial.
A state prisoner’s claimfor damages is not cogni zabl e under 8§
1983 if a judgnent in favor of the plaintiff would necessarily
inply the invalidity of his conviction or sentence unless the
pri soner can denonstrate that the conviction or sentence

previously has been invalidated. Heck v. Hunphrey, 512 U S. 477,

487 (1984). A 8§ 1983 claimthat falls under the rule in Heck is
frivolous. Boyd, 31 F.3d at 283.

St okes’ al |l egati ons agai nst Jordan that she conspired with
the other defendants to convict himin a shamtrial necessarily
inply the invalidity of his conviction. See Heck, 512 U S at
487. Because Stokes has not denonstrated the invalidity of the
conviction, his claimis not cognizable under 8§ 1983 and is

frivolous. See Boyd, 31 F.3d at 283.2

2 To the extent that Stokes alleges that he should not be
confined because of his attorney’ s ineffective assistance, that
portion of his conplaint nust be pursued through a petition for
the wit of habeas corpus. See Preiser v. Rodriquez, 411 U S

5
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.
The district court did not abuse its discretion in
di sm ssing Stokes’ 8§ 1983 conplaint as frivolous. Stokes' appeal

is without arguable nerit and is frivolous. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Stokes’ appeal is
DISM SSED. 5th Gr. R 42.2.

475, 500 (1973).



