IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60825
Summary Cal endar

DARRELL F ALESSI,

Petiti oner,
V.
FEDERAL AVI ATI ON ADM NI STRATI ON,

Respondent .

On Petition for Review of an Order of the
Nat i onal Transportation Safety Board
( SA- 95- CA-533)

June 17, 1997
Before KING JOLLY, and STEWART, Circuit Judges.

PER CURI AM *

Darrell Al essi seeks review of the National Transportation
Safety Board' s order revoking his Airline Transport Pil ot
certificate, Mechanic certificate, and Flight Engi neer
certificate. Finding no error, we deny the petition for review

| . BACKGROUND

A. Statenent of Facts

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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In March 1994, Alessi applied for a position as a flight
officer with Polar Air Cargo (“Polar Air”), a new cargo transport
conpany. Polar Air was seeking pilots who were qualified to
operate the Boeing 747 aircraft and, nore specifically, pilots
who were FAR Part 121 qualified within the past year wwth a U S.
carrier. |In his cover letter, Alessi stated that he was “at
present FAR#121 current on the B-747.” Alessi included with his
application a reproduction of his ostensible FAA-issued Airline
Transport Pilot (“ATP’) certificate, which was dated March 17,
1980. The pilot certificate referenced the follow ng ratings:

Al RPLANE, MJULTI ENG NE LAND

CE- 500 LEARJET B707 B727 B747 sa

COMMERCI AL PRI VI LEGES

Al RPLANE SI NGLE ENG NE LAND

Upon review of Alessi’s credentials, Robert Hol man, the
person in charge of recruiting pilots and eval uati ng enpl oynent
applications for Polar Air, decided that Al essi was not
imredi ately qualified for a piloting position because of his
limted flying time in the prior year. Holnmn did, however,
pl ace Alessi’s application in a second tier of applications, to
be considered for enploynent if the positions avail able were not
filled fromfirst tier applicants.

During the hiring process, Evan Wod, the Principal
Operations Inspector for Polar Air, obtained a |list of applicants

bei ng considered for piloting positions from Hol man and cross-

checked the applicants’ qualifications against FAA records. At



that time, Wod discovered that Alessi was not qualified to
operate the Boeing 747. Alessi’s pilot certificate, which was

i ssued March 15, 1980, was limted to the follow ng ratings:

Al RPLANE, MJLTI ENG NE LAND

CE- 500

COMMERCI AL PRI VI LEGES

Al RPLANE SI NGLE ENG NE LAND

At a hearing held before an adm nistrative |aw judge
(“ALJ"), Alessi stipulated that he does not hold ratings issued
by the FAA for the Boeing 747, 727, and 707 aircraft. He clains,
however, that the Saudi Arabian aviation authority issued him
t hose ratings when he worked there in the early 1980s. He clains
that the Saudi Arabian governnent required himto surrender his
FAA pilot certificate and i ssued hima Saudi Arabian certificate.
When Al essi returned to the United States, he testified, he
applied for and received a duplicate FAA pilot certificate.

Martin Ingram a former supervisor in the FAA s New York
Flight Standards International Field Ofice, testified on behalf
of the Adm nistrator. |Ingranmis duties at the New York office
entail ed oversight of the Saudi Arabian airman certificate
program

Ingramtestified that Saudi Arabia would never issue a pilot
certificate to a foreigner unless the person applying already had

a certificate froma country with aviati on prograns approved by

the Saudi Arabian governnent. |Ingram noted that because Al essi



had never received FAA-issued type ratings for the Boeing 747,
727, and 707, the Saudi Arabian governnent woul d not have given
Alessi a certificate with type ratings for those aircraft.
Furthernore, Ingramtestified that the Saudi Arabian governnent
woul d never wite anything on a U S. certificate; nor would the

FAA ever place the letters “sa,” ostensibly standing for Saudi
Arabia, on an ATP certificate.
B. Procedural History

I n Decenber 1994, based on reports of Alessi’s altered ATP
certificate, the Adm nistrator of the FAA issued an energency
order revoking Alessi’s ATP, Mechanic, and Flight Engi neer
certificates pursuant to sections 609(a) and 1005(a) of the
Federal Aviation Act, 49 U S.C. app. 88 1429(a), 1485(a),
recodified at 49 U.S.C. 88 44709, 46105 (1994). The
Adm ni strator concluded that Al essi violated Federal Aviation
Regul ation (“FAR’) section 61.59(a)(3), 14 CF. R 8 61.59(a)(3)
by reproducing, for a fraudul ent purpose, an airman certificate
or rating. The Adm nistrator also found that Al essi’s conduct
denonstrated that he | acked the care, judgnent, and
responsibility required of a certificate holder. On April 25,
1995, the Adm nistrator tinely anmended his energency order of
revocation to add a charge against Alessi for violating FAR

section 61.59(a)(4) by altering an airman certificate or rating.

Al essi appeal ed the energency order of revocation to the



Nati onal Transportation Safety Board (“NTSB’), and a hearing was
hel d before an ALJ in Cctober 1995. The ALJ found that Al essi
had vi ol ated FAR section 61.59(a)(4), but that he had not

vi ol ated FAR section 61.59(a)(3). The ALJ reduced the order of
revocation to a suspension for a period of twelve nonths and
applied the suspension only to Alessi’s ATP certificate.

Both the Adm nistrator and Al essi appeal ed the ALJ' s
decision to the NTSB. The NTSB granted the Adm nistrator’s
appeal and denied Alessi’s. The NTSB held that Al essi had
vi ol ated both FAR sections 61.59(a)(3) and (4) and thus
reinstated the order of revocation. Alessi tinely petitioned
this court for review of the NISB s order.

1. DI SCUSSI ON

Judicial review of NTSB decisions is governed by 5 U S. C
8§ 706(2)(A), which provides that a review ng court shall uphold
agency decisions unless they are “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.” The
NTSB' s factual findings are concl usive when supported by
substantial evidence in the record. 49 U S.C. app. 8 1486(e).
Under the substantial evidence test, the court nust determ ne
whet her “the agency could fairly and reasonably find the facts as

it did.” Chritton v. NTSB, 888 F.2d 854, 856 (D.C. Gr. 1989).

The reqgul ation at issue states in part:

8 61.59 Fal sification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records



(a) No person may neke or cause to be made-

(3) Any reproduction, for fraudul ent purpose, of any

certificate or rating under this part; or

(4) Any alteration of any certificate or rating under

this part.
In holding that Al essi had not violated FAR § 61.59(a)(3), the
ALJ found that the Adm nistrator had not proved the fifth el enent
of fraud: that action was taken in reliance upon Alessi’s false
representation. Reversing the ALJ on this ground, the NTSB
stated that the fifth elenent of fraud is not necessary to prove

a violation of 8§ 61.59(a)(3). Cting Admnistrator v. Borregard,

NTSB Order No. EA-3863, 1993 W 128013, aff’'d, 46 F.3d 944 (9th
Cir. 1995), the NISB nmade a distinction between a fraudul ent act
and a fraudul ent purpose.

To prove that a fraudul ent act has occurred, one nust prove
all five elenents of fraud: (1) a false representation, (2) in
reference to a material fact, (3) nade with know edge of its
falsity, (4) and with the intent to deceive, (5) with action

taken in reliance upon the representation. Hart v. Mlucas, 535

F.2d 516, 519 (9th Gr. 1976)(concluding that all five elenents
of fraud nust be satisfied to sustain a conviction for the nmaking
of a fraudulent entry in a | ogbook, but only the first three

el ements of fraud nust be satisfied to sustain a conviction for
maki ng an intentionally false entry in a | ogbook). However, to
prove that a person has acted with a fraudul ent purpose, one need

only prove the first four elenents of fraud. Borregard v.

National Transp. Safety Bd., 46 F.2d 944, 946 (9th Cr.
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1995) (treating a reqgulation prohibiting alteration of naintenance
records for fraudul ent purposes as an attenpted fraud provision).
The NTSB correctly reversed the ALJ’s finding that Al essi had not
violated 8§ 61.59(a)(3) because it was not necessary to find that
action had been taken in reliance upon Al essi’s false
representation to find that Alessi acted with a fraudul ent
purpose, in violation of 8 61.59(a)(3).

Al essi contends that there is insufficient evidence to
support the NTSB' s determ nation that he violated FAR
88 61.59(a)(3) & (4). This argunment is without nerit.

Al essi sent Polar Air an alleged copy of his FAA certificate
which listed three type ratings he had never earned. Al essi
argues that although the FAA never gave himthe ratings at issue,
the Saudi Arabian governnent did. At the hearing, Al essi
explained that “what | did is | superinposed ny other [alleged
Saudi Arabian] ratings on [the copy of the ATP certificate], and
the m stake | nade was not sending Polar Air the certificate |
held the day | applied, which was still an ATP with type ratings,
but not those and not the SA on it.”

The ALJ found that Al essi knowingly altered his ATP
certificate to reflect ratings that he did not possess in an
attenpt to be hired by Polar Air. The ALJ discounted Alessi’s
testinony that he actually possessed these ratings. The ALJ s
credibility determnation is neither arbitrary nor capricious and
is anply supported by the record.
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I11. CONCLUSI ON
For the foregoing reasons, the petition for reviewis

DENI ED.



