UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 96-60807

(Summary Cal endar)

RI CKY D CUMM NS,

Petiti oner,

ver sus

| NGALLS SHI PBUI LDI NG, I NC.; DI RECTOR, OFFI CE
OF WORKER' S  COVPENSATI ON  PROGRAMS, u. S
DEPARTMENT OF LABOR,

Respondent s.

Petition for Review of an O der of
t he Benefits Revi ew Board
July 17, 1998

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Petitioner R cky Cunm ns appeal s the decision of the Benefits
Review Board affirmng the Admnistrative Law Judge’'s (“ALJ")
deni al of conpensati on under the Longshorenen’s and Har bor Workers’

Conpensation Act (“the Act”) for an alleged injury to Cumm ns’ back

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



and hi p. See 33 U S.C 8§ 901 et. seq. The ALJ concl uded that
“[t]he nedical evidence of record is entirely insufficient to
support Claimant’s contention that he suffers any work rel ated back
or hip condition; nor does it support his testinony that the
al | eged back or hip conditions cause constant pain and prevent him
fromlifting anything.”

Cumm ns contends that the ALJ erred in failing to apply the
statutory presunption that his alleged injuries were within the
provisions of the Act. See 33 U.S.C. 8 920(a) (“In any proceedi ng
for the enforcenent of a claimfor conpensation under this [Act] it
shal |l be presuned, in the absence of substantial evidence to the
contrary . . . [t]hat the claimcones within the provisions of this
[Act].”). Even assum ng that Cumm ns alleged sufficient facts to
state a prima facie claimfor conpensation under the Act, Ingalls
Shi pbui | di ng presented substantial evidence contradicting Cumm ns’
all egations of a back and hip injury related to his work acci dent,
and the ALJ explicitly discredited Cumm ns’ testinony. W find the
conclusion of the Suprene Court in U S Industries/Federal Sheet
Metal, Inc. v. Director, Ofice of Wrkers’ Conpensation Prograns,
445 U. S. 608, 102 S. . 1312, 71 L. Ed. 2d 495 (1982) particularly
apt here:

Riley' s claim stated a prima facie —case of

conpensability; if the Admnistrative Law Judge had

believed Riley' s allegations, he would have found that

Riley’'s attack of pain in the early norning of Novenber

20 was caused by an injury suffered when Riley was
lifting duct work on the job on Novenber 19. The judge,
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however, disbelieved Riley's allegations and nmarshal ed
substanti al evidence to support his findings.

ld. at 616, 102 S. C. at 1318. Simlarly, in the case at hand,
the ALJ relied on the conclusions of three different doctors who
exam ned Cunm ns and concluded that his back injuries, if they
existed at all, were not causally related to his work accident.
One doctor explained that Cummns “[did] not have a ratable back
problem . . . because of the absence of any objective
abnormalities.” Except by asserting that the doctors’ opinions are
“unqual i fied,” Cunm ns does not attenpt to rebut their concl usions
or present an alternative nedical opinion. Accordingly, we affirm

t he decision of the Benefits Review Board. AFFI RVED.



