IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60788

HERBERT ZENON,

Petitioner-
Cr oss- Respondent,

VERSUS
PORT COOPER/ T. SM TH STEVEDCRI NG COVPANY, | NC.,

Respondent -
Cross-Petitioner.

Appeal froman Order of
t he Benefits Revi ew Board

May 24, 1999
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
JERRY E©. SMTH, Circuit Judge:”’

Petitioner Herbert Zenon petitions, and respondent, Port
Cooper/T. Smth Stevedoring Conpany, Inc. (“Port Cooper”), cCross-
petitions for review of a decision of an adm nistrative |aw judge
("ALJ"), affirmed by operation of |aw by the Benefits Revi ew Board
("BRB"), awarding Ilongshore and harbor workers conpensation
benefits. W grant the petition for review and reverse and renand

in part and affirmin part.

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



| .
A

Zenon is a fifty-four-year-old man with only a fourth-grade
educati on who has worked nost of his adult life as a | ongshorenan.
On Cctober 2, 1988, he was cl eaning up dunnage and debris for his
enpl oyer, Port Cooper, when he allegedly was struck from behi nd by
a pl ywood subwall that, he clainms, hit himon the right side of his
head, neck, and back, causing himto fall. Attenpting to brace
hi nsel f, he extended his left armas he fell, purportedly causing
injury to his left shoul der.

Initially Zenon did not request nedical attention but
continued working, feeling that his injuries were “insignificant”
and reporting the accident to his supervisors “for notation
purposes only.” One week |ater, however, he began to conpl ain of
headaches, dizziness, and neck pain. On COctober 11, he net with
Dr. Mikand Arora, who treated him with nedications, physical
therapy, and a cervical collar and placed him in an off-work
status. Zenon visited nultiple doctors and received a variety of
exam nations and treatnents for about six nonths.

In April 1989, Zenon returned to work as a wal ki ng foreman for
J.J. Flannagan Stevedores. I n Novenber 1989 and again in Apri
1990, he allegedly re-injured his neck and | eft shoul der. Needi ng
surgery, he filed aclaimfor “tenporary total disability” pursuant
to the Longshore and Harbor Wrkers’ Conpensation Act, 33 U S. C
88 901-950 (“LHWCA’). In Novenber 1990, the parties settled this

claim with Port Cooper agreeing to pay tenporary total disability



paynments from February 23, 1989, to April 1989, and then again
“once surgery is perfornmed for a tine period to be determ ned by
the treating physician.” It was also stipulated that “a release to
light duty work will allow [Zenon] to return to his job as a
wal ki ng foreman under nornmal circunstances.”

In April 1991, Zenon underwent surgery for his | eft shoul der,
then was put on a physical therapy reginmen that lasted three to
four nonths. In July 1991, Dr. Bryan indicated that he could
return to his old position of wal king forenman.

Because of scar tissue and a re-torn rotator cuff, Zenon
needed to undergo a second |left shoul der operation in Septenber
1991. In Septenber 1992, Bryan wote that Zenon could

return to his job as a wal king foreman as | ong as he does

not clinb or descend a |adder which has nore than

8 rungs. He will not be able to operate a tow notor or

| arge vehicle. He will not be able to Ilift nore than

35 Ibs. with his left arm and in no way can he perform
any tasks of lifting overhead.

B.

Claimng that he has been unable to return to work since his
shoul der operations, Zenon requests the continuation of his total
disability benefits, which Port Cooper stopped paying on
February 17, 1992. Zenon argues that such benefits are mandated by
the 1990 sti pul ation. Port Cooper contends that Dr. Bryan has
rel eased Zenon back to work, thereby relieving it of its paynent
obl i gations under the stipulation.

Si x days before a scheduled April 28, 1993, admnistrative
hearing on this matter, Port Cooper offered Zenon enploynent
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purportedly tailored to his condition: a light-duty, walking
foreman’s position.? Port Cooper argues that this offer
constitutes suitable alternative enploynent, thereby relieving it
of its total disability paynent obligations to Zenon fromApril 22,
1993, onward.

The ALJ concluded that (1) Zenon should receive tenporary
total conpensation from February 18, 1992, through Septenber 30,
1992 (the date of Zenon’s maxi mum nedi cal recovery, as determ ned
by the ALJ), under the terns of the stipulation; (2) Zenon should
recei ve permanent total disability conpensation from Septenber 30,
1992, through April 22, 1993, as per the LHWCA, (3) Port Cooper’s
April 22, 1993, job offer was “suitable alternative enpl oynent,”
and therefore precluded Zenon for claimng his total conpensation
benefits after that date; and (4) Zenon was entitled to an award
for the permanent partial (20% inpairnent to his left arm

By operation of law, the ALJ's decision was affirned by the
BRB.2 Both parties seek review W review the ALJ's factua
determ nations under the substantial evidence standard and his
resol ution of | egal issues de novo. Darby v. Ingalls Shipbuilding,

Inc., 99 F.3d 685, 688 (5th Gr. 1996).

! This position would entail much of the sane work of an ordinary wal ki ng
foreman’s position, but with fewer and | ess taxing physical denands.

2 1f the BRB does not take action on an ALJ's decision within one year, the
decision is deenmed affirmed as a matter of |aw See Omi bus Consol i dated
Resci ssi ons and Appropriations Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996).
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Pursuant to the settlenent agreenent and stipulation, Port
Cooper paid Zenon tenporary total disability fromOOctober 10, 1988
(one week follow ng Zenon’s first injury), to April 23, 1989, and
fromApril 15, 1991 (the date of Zenon’s first shoul der surgery),
to February 17, 1992. These paynents are not in dispute. Wat is
contested is whether Port Cooper was obligated to continue paying
Zenon tenporary total disability benefits after February 17, 1992.

Under the stipulation, Port Cooper is obligated to pay Zenon
tenporary total disability benefits “once surgery is perforned for
a tine period to be determned by the treating physician [Dr.
Bryan].” Surgery was perforned on April 15 and Septenber 17, 1991.
The factual question before the ALJ was the date on which Dr. Bryan
determ ned that Zenon should stop receiving tenporary total
disability benefits. Both parties agree that this question is
integrally tied to the interpretation of the foll ow ng sentence of
the stipulation: “It is stipulated that a release to light duty
work will allow [Zenon] to return to his job as a wal king foreman
under nornal circunstances.”?

Zenon apparently was released by Dr. Bryan to |ight duty work
follow ng each of his shoul der operations: in July 1991 and on
May 5, 1992 (with subsequent revisions to the terns of his rel ease
promul gated on Septenber 30, 1992, and Cctober 7, 1992). As

stated, the parties do not litigate whether the July 1991 rel ease

8 W also find this deternmination linked to the separate i ssue of whether
Zenon has achi eved nmaxi num nmedi cal recovery, because at that point he no | onger
woul d be entitled to tenporary total disability, but rather to permanent total
disability. See infra.
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di scharges Port Cooper of its obligations under the stipulation,
so we will not consider that date in our analysis.*

Each side goes to great lengths to explain the neaning of the
above- quot ed | anguage. Zenon clains that the phrase “under nor nmal
circunstances” neans “wthout significant restrictions” and
nodi fies “release.” That is, because Zenon's release was
acconpanied by lifting and clinbing restrictions, he contends he

was not released to work “under normal circunstances,” therefore
obligating Port Cooper to continue neking total disability
paynents. Conversely, Port Cooper contends that “under nornal
circunstances” nodifies “walking foreman” and that a release to
light duty work neans (by power of the stipulation) that Zenon
could return to his job as a walking foreman under nor mal
circunstances (that is, so long as no additional burdens are added
to the responsibilities of the wal king foreman).

The ALJ appears to have read the stipulation as neaning that
Port Cooper was obligated to make disability paynments until such
time as Zenon was able to return to his former position of wal ki ng
foreman. “Under normal circunstances,” therefore, was interpreted
by the ALJ to apply to the conditions of Zenon’s release, in that

a release with significant restrictions would not enable himto

return to his job as wal ki ng foreman and t hus woul d not constitute

4 Unfortunately, Zenon, Port Cooper, and the ALJ seemto have overl ooked t he
effect of Dr. Bryan’s July 24, 1991, statenment regardi ng Zenon's enpl oyability.
Under the terns of the stipul ation, whichwere controlling fromApril 15, 1991 (the
date of Zenon's first shoul der surgery), Port Cooper would be relieved of its
obligation to provide Zenon with tenporary total disability conpensation at that
time “deternined by the treating physician.” Dr. Bryan's July 24, 1991, st atenent
appears to serve as such a rel ease. Because, however, this has not been argued by
either party, we decline to decide it.



a determ nation by Dr. Bryan that Zenon could return to work under
the stipul ation.

The application of conventional canons of construction | ead us
to read “under normal circunstances” as referring unanbi guously to
“wal king foreman.” Thus, a release to light duty work permts
Zenon to return to his former position of wal king foremanSSt hat i s,
a wal king foreman “under normal circunstances.”

We therefore remand this matter to the ALJ for a determ nation
of the date on which Zenon was rel eased to |light duty work; on that
date, his tenporary total disability benefits should cease. Should
the ALJ find that Zenon was never released to |ight duty work, then
Zenon' s tenporary total disability paynents nust nevert hel ess cease

on Septenber 30, 1992SSt he date of maxi mum nedi cal recovery.?®

L1l
The ALJ awarded Zenon pernmanent total disability paynents
fol |l ow ng Sept enber 30, 1992, the date of maxi mumnedi cal recovery.
Zenon, however, was not entitled to permanent total disability
paynments under the terns of the stipulation, but only to tenporary
total disability. Because his claimfor permanent total disability

paynments is not covered by the stipulation, Zenon nust establish

5> This i ssue of fact has al ready been deternined by the ALJ, and we uphold it
because it is supported by substantial evidence. Once the date of maxi numnedi cal
recovery is reached, conpensation entitlenents switch from “tenporary” to
“permanent.” Cf. SGS Control Servs. v. Director, Ofice of Worker’'s Conpensati on
Progranms, 86 F.3d 438, 443-44 (5th Cir. 1996).
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his right to such conpensati on under the provisions of the LHACA °©

An enployee is entitled to conpensati on under the LHWA when
he suffers “accidental injury or death arising out of and in the
course of enploynent.” Shell O fshore, Inc. v. Director, Ofice of
Wor ker' s Conpensati on Prograns, 122 F.3d 312, 316 (5th Gr. 1997),
cert. denied, 118 S. . 1563 (1998) (citing 33 U S.C. § 903).
Zenon has assuredly satisfied the injury el enment, | eaving causation
to be established. Under 33 U S.C. § 920(a), courts presune that
an injury was causally related to an enployee’s work when he
produces evidence of an accident at work or of conditions at work
t hat coul d have caused such an injury. Gooden v. Director, Ofice
of Worker’'s Conpensation Prograns, 135 F.3d 1066, 1068 (5th Cr.
1998) . Zenon has net this requirenent, for he has produced
evi dence of an accident at work.

Port Cooper has chall enged Zenon’s prima faci e LHWCA cl ai m by
of fering evidence that rebuts the presunption of causation. See
id. This obliges the ALJ to consider and discuss all of the record
bef ore deciding causation.” The ALJ did not do so, for he based

his award on the stipulation. Therefore, we remand the issue of

6 Because of the context of this stipulation within a LHACA claim we infer
that the physician's determ nation needed to cut off Zenon's tenporary total
di sability paynents can be either one indicating that he may return to his forner
job (inwhichcase histenporary total benefits woul d cease), or one indicatingthat
he may not ever returnto his former work (in which case he has reached the point
of maxi mum nmedi cal recovery, and his tenporary total benefits are replaced by
per manent total benefits).

7 See 33 U.S.C. § 919(d) (requiring benefit decisions issued by an ALJ
pursuant tothe LHAMCAto conmply with the Administrative Procedures Act, 5U. S.C. 88§
554, 556, 557, whi ch conpel s t hat deci si ons rendered by an ALJ contai n “fi ndi ngs and
concl usi ons, and t he reasons or basis therefor, onall material issues of fact, | aw,
or discretion presentedonthe record”); see al so Gooden, 135 F. 3d at 1068; MCurl ey
v. Kiewest Co., 22 BRBS 115, 119-20 (1989).
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permanent total disability paynents so that the ALJ can resolve
the causation issue in accordance with the guidelines set forth in

the LHWCA and the Adnministrative Procedures Act.

| V.

Port Cooper contends that its April 1992 offer of enploynent
constitutes “suitable alternative enploynent” and term nates
Zenon’s right to receive total disability paynents, tenporary or
permanent. Zenon argues that the offer was not nade in good faith
and does not neasure up to the standard of “suitable alternative
enpl oynent” as enunciated by this court. See Darby v. Ingalls
Shi pbuilding, Inc., 99 F.3d 685, 688 (5th Gr. 1996).

The doctrine of suitable alternative enpl oynent derives from
the fact that one who is enployable is no |l onger totally disabl ed.
To denonstrate that Zenon is enployable, Port Cooper nust produce
evi dence that answers the foll ow ng questions:

(1) Considering claimnt’s age, background, etc., what

can a claimant physically and nentally do followi ng his

injury, that is, what types of jobs is he capable of

perform ng or capable of being trained to do? (2) Wthin

this category of jobs that the claimant is reasonably

capable of performng, are there jobs reasonably

available in the comunity for which the claimant is
likely to conpete and which he could realistically likely
secure.
New Ol eans (Qulfw de) Stevedores v. Turner, 661 F.2d 1031, 1042
(5th Gr. Unit A Nov. 1981). Port Cooper can satisfy its burden by
offering a job that Zenon is able to perform See Darby, 99 F.3d
at 688.

The ALJ correctly found that Port Cooper’s offer qualified.



This finding is factual in nature, so we will not disturb it unless
it lacks substantial evidentiary basis. Because the record is
replete with evidence suggesting that the job of fer matched Zenon’s

abilities, we find no error.

V.

As with an award for permanent total disability, any award for
permanent partial conpensation requires a show ng of causation, for
the stipul ati on does not cover this claim Contingent, therefore,
upon a finding of causation, Zenon is entitled to a permanent
partial disability award for his shoulder injury.?

Both parties agree that the ALJ erred as a matter of |aw by
awardi ng benefits for a scheduled injury to the left arm when,
i nstead, Zenon had suffered a non-scheduled injury to his left
shoul der. The receipt of a bona fide job offer from Port Cooper
precludes Zenon from recovering permanent partial disability
paynments for this non-scheduled injury. See Welch v. Leavey,
397 F.2d 189, 191 (5th Cr. 1968).

The petition for review is GRANTED, and the decision of the
BRB is AFFIRVED IN PART and REVERSED and REMANDED I N PART, in

accordance with this opinion.

8 W note, for the sake of clarity, that the stipulation did not concede
causation for the injury giving rise to Zenon's tenporary total disability
conpensation, but rather merely provided for such conpensation. A finding of no
causation of the issue of pernmanent partial disability a fortiori constitutes a
finding of no causation on the issue of tenporary total disability, as well.
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