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PER CURI AM *

John G Laney seeks review of the decision of the Benefits
Revi ew Board, United States Departnent of Labor, affirmng the
denial of benefits wunder the Longshore and Harbor Wrkers’

Conpensation Act, 33 U S.C. 88 et. seq. (LHWCA). W AFFIRMIin part

and VACATE in part.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



In 1971, Laney worked for approximately 30 hours at Ingalls
Shi pbuilding, Inc. as a welder. Most of the tine, Lanmey worked in
two different buildings on |land, |earning welding and constructing
parts to be placed on the ships being built. According to Laney,
the work environnent was “very loud”, and noise |evel studies
reveal ed t hat the wel di ng machi ne he worked on yi el ded 85 deci bel s.

At sonme point, Ingalls told Laney that “the next day”, he
woul d be working on board one of the ships. Laney wal ked onto the
shi p, | ooked around, and deci ded he did not want to work there —so
he quit. Lanmey admtted that he never actually worked on board a
vessel. Upon leaving Ingalls, Lanmey worked for other enployers,
including at Quality Marine, Inc. from1974 t hrough 1976, operating
an electrical welding machine to construct bul kheads on shrinp
boat s.

In October 1988, Laney filed a claimfor conpensation benefits
under t he LHWCA agai nst Bender Shi pbui |l di ng Conpany, | ater anendi ng
his claimto nanme Ingalls as the responsible enployer. Laney
al | eged, based on an audiogramthat revealed a hearing | oss of 8%
in his right ear, 0% in his left ear, and a binaural hearing
i npai rment of 1% that he had suffered an occupati onal hearing | oss
of 8% Ingalls voluntarily paid Lamey $194.80 for his 1% bi naural
i npai r ment . However, Laney sought additional benefits, and his
case proceeded to trial in Cctober 1993 before an Adm nistrative

Law Judge.



The ALJ found that Laney failed to neet the jurisdictional
requi renents for pre-1972 coverage under the LHWCA; that Ingalls
was not the last maritinme enployer to expose Laney to injurious
stinmuli; that Laney failed to establish a prim facie case agai nst
Ingalls; and that interest (if conpensati on had been awarded) woul d
accrue only from the date of judicial denmand. Consequent | vy,
Laney’s claim for benefits was denied, and Laney was ordered to
repay conpensation Ingalls had previously paid him

Laney appeal ed to the Benefits Review Board, which summarily
affirmed pursuant to provisions of the Omibus Appropriations for
Fi scal Year 1996, Pub. L. No. 104-134.

1.

Qur review of decisions of the Benefits Review Board is
limted to “considering errors of |aw and ensuring that the Board
adhered to its statutory standard of review, nanely, whether the
ALJ’s findings of fact are supported by substantial evidence and
consistent with the |aw'. Munguia v. Chevron U S A, Inc., 999
F.2d 808, 810 (5th Gr. 1993); see Avondale Shipyards, Inc. v.
Kennel, 914 F.2d 88, 90 (5th Gr. 1990); see also 33 US C 8§
921(b)(3).

A

Laney first challenges the ALJ's determ nation that he fail ed

to neet the jurisdictional requirenents for pre-1972 coverage under

the LHWCA because there was no evidence that he was exposed to



noi se while on board a vessel. Laney asserts that this conclusion
is “contrary to the overwhelmng evidence in this case”. Thi s
conclusion is supported by the evidence.

Prior to the 1972 anendnents to the LHWCA, coverage was
limted to injuries “occurring upon the navigable waters of the
United States (including any dry dock)”. 33 U S.C. 8§ 903(a)
(1970). Because Laney admtted that he never actually worked on
board a vessel while working for Ingalls, and because the only
testinony as to his noise exposure concerned his |and-based work,
it is not possible that he was exposed to i njurious noise |evels on
“navi gable waters of the United States”.

B

In the alternative, Laney attacks the ALJ's findings that he
failed to establish a prima facie entitlenent to benefits and that
there was a subsequent nmaritine enployer that exposed Laney to
injurious noise stinuli. Both findings are supported by
substantial evidence and are consistent with the | aw

Under the LHWCA, a claimant establishes a prima facie
entitlenent to benefits by show ng that he “sustai ned physi cal harm
and that conditions existed at work which could have caused the

harnf. See Avondale Indus., Inc. v. Director, Ofice of Wrkers’
Conpensation Prograns, 977 F.2d 186, 190 (5th Cr. 1992) (citation

and internal quotation marks omtted). Thus, an essential el enent



of Lamey’'s claim is a causal connection between his hearing
i npai rment and his enploynent with Ingalls.

In this case, Laney failed to establish that there were
wor king conditions at Ingalls that could have caused his hearing
|l oss. Although it is undisputed that Laney worked at Ingalls from
July 26 to July 30, 1971, for a total of approximately 30 hours,
Laney introduced no evidence that exposure to noise for such a
short period of tine could have caused hearing | oss. In fact,
there was evidence in the record that one of the “nobst inportant
features generally characteristic of occupational hearing |o0ss”
i ncl udes “l ong-termexposure to i ntense noi se | evel s” and t hat such
hearing | oss usually devel ops “gradually, over a period of years”.
Five days of enploynent can hardly be considered long-term
exposure.

In addition, such hearing loss is alnost always bil ateral
meaning the loss is the sane in both ears, and while Laney’'s
audi ogramreveal ed an 8%l oss in his right ear, it showed a 0%| oss
in his left ear. Finally, Laney' s evidence that he had a hearing
inpairment at the tinme he ceased working for Ingalls is extrenely
tenuous; he left Ingalls in 1971, but his audi ogram was not taken
until 1988.

Even assum ng that Laney established a prima facie case,
Ingalls could rebut this presunption by show ng that Laney “was

exposed to injurious stinmuli while perform ng work covered under



the [LHWCA] for a subsequent enployer.” See Avondal e |Indus., 977
F.2d at 190 (citation and internal quotation marks omtted). Laney
| ast worked for Ingalls in 1971, but worked for Quality Marine from
1974 through 1976 as a welder on the bul khead of a shrinp boat.
Laney’ s audi ogram was perfornmed in 1988, after working for both
Ingalls and Quality Marine. Thus, if Ingalls established that
Quality Marine exposed Laney to injurious noise l|levels, Laney’'s
claimwould fail.

Laney testified that he used an el ectric wel di ng machi ne while
working for Quality Marine. Noi se |evel studies from Ingalls
reveal ed that a center fillet wel ding machi ne yi el ded 85 deci bel s,
and al um num welding el sewhere at Ingalls tested at 89 and 93
deci bel s. Studi es of other shipbuilding factories showed readi ngs
ranging from82 to 103. 7 deci bels for welders. Expert testinony at
trial revealed that noise levels of 85 decibels and above is
potentially injurious and that sone i ndividuals can even be i njured
by | evel s | ower than 85 decibels. In sum there was anpl e evi dence
to support the AL)'s findings that Laney failed to establish the
causation elenent of his prima facie case and that Ingalls
successfully established that it was not the | ast maritine enpl oyer
to expose Laney to injurious noise |evels.

C.
Because we conclude that the ALJ was correct in denying

Laney’s claimfor benefits, we need not address the determ nation



that any interest due to Lanmey would accrue only fromthe date of
j udi ci al demand.
D
As a final matter, Lanmey maintains that the ALJ was w t hout

jurisdiction or authority to order himto repay to Ingalls the

conpensation it had previously paid. Ingalls responds that,
“[s]olely for the purposes of this clainf, it agrees to an order
vacating this holding. We therefore vacate the order to that
extent.

L1l
For the foregoing reasons, the order of the Benefits Review

Board is

AFFI RVED in part and VACATED in part.



