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CARLYLE S. HARRI S,

Petiti oner,
VERSUS
DAVID R H NSON, Adm nistrator, FEDERAL AVI ATI ON ADM NI STRATI QON,

NATI ONAL TRANSPORTATI ON SAFETY BQARD

Respondent s.

On Petition for Review of an Order
of the National Transportation Safety Board
(NTSB EA- 4475)

March 19, 1997/

Bef ore GARWOOD, JOLLY, and DENNI'S, G rcuit Judges.
PER CURI AM *

Carlyle Harris petitions for review of the order of the
Nati onal Transportation Safety Board (NTSB) uphol di ng the Federal
Aviation Admnstration’s (FAA) determnation that Harris had

deviated from an air traffic control clearance and operated an

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.
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aircraft in a careless or reckless manner. Harris clains that the
action taken by the FAA was excessi ve under the circunstances; that
the FAA failed to honor the settlenent of the charged viol ations;
that material issues of fact shoul d have precluded granting sumrary
judgnent; and that the adm nistrative | aw judge (ALJ) and the NTSB
failed to rule on Harris’ notion to dismss. W affirmthe NTSB s
or der.
FACTS

On April 26, 1995, Harris filed an Instrunent Flight Rules
(IPFFR) plan for a flight from Tupelo Municipal Airport, Tupelo
M ssissippi, to Fulton County-Brown Field Airport in Atlanta,
Ceorgi a. Air traffic control gave Harris |FR clearance and
instructed himto level at 6,000'. Wen Harris began to clinb to
7,000', he was notified by the air traffic controller because this
ascent caused the aircraft to lose the standard five mles of
separation fromanother aircraft operating on an |IFR plan.

On August 28, 1995, the admnistrator of the FAA ordered
Harris’ comrercial pilot certificate suspended. The adm ni strator
alleged that Harris, while operating an aircraft on a passenger-
carrying flight under |IFR, ascended 700 feet above the altitude to
which air traffic control cleared him Further, the adm nistrator
alleged that this deviation resulted in a loss of the required
separation between his aircraft and another, which was operating
300 feet above Harris’ aircraft.

The adm nistrator found that Harris deviated from an air

traffic control clearance w thout obtaining an anended cl earance,



in violation of § 91.123(a) of the Federal Aviation Regulations
(FAR), 14 CF. R 8 91.123(a)(1995); and that Harris had operated
the aircraft in a carel ess or reckless manner so as to endanger the
life or property of another, in violation of § 91.13(a) of the FAR
The FAA declined to enforce the suspension, however, pursuant to
the FAA's Aviation Safety Reporting Program

Harris appeal ed the order of the FAAto the NTSB. Harris did
not dispute that he was only cleared to ascend to 6,000', and that
he ascended beyond 6, 500'. Harris, however, clained that he
m st akenly believed he was cleared to 7,000'. The ALJ granted
NTSB's notion for summary judgnent on the basis that Harris had
viol ated the FAR The ALJ al so concluded that the FAA' s wai ver of
the penalty of suspension left no factual issues for determ nation
by a trial. Following the AL)' s denial of Harris’ notion to
reconsider, Harris filed a notice of appeal with the full NTSB. On
August 16, 1996, the NISB denied Harris’ appeal and upheld the
FAA's order. Petitioner tinely appeal ed.

DI SCUSSI ON

W review a decision of the NISB for arbitrariness,
capriciousness, an abuse of discretion, or otherwise not in
accordance with |aw. Janka v. Departnent of Transp., 925 F.2d
1147, 1149 (9th Cr. 1991). Harris concedes that the scope of
review is narrow, and that our sole task is to determ ne whether
the agency could fairly and reasonably find the facts as it did.
Chritton v. National Safety Transp. Bd., 888 F.2d 854, 856 (D.C
1989) .



Harris clains that the FAA' s actions were not justified.
Specifically, Harris argues that “if this sane m stake were nmade by
anot her pilot and there were no ot her i nappropriate reasons for the
FAA to seek nmaxi mum sanctions, that pilot would have received a
war ni ng, counseling, or renedial training, and there would be no
enforcenent action on his permanent record.” Harris’ Decenber 22,
1995, Motion to Di sm ss.

Harris also clains that the deviation itself does not carry a
presunption of carel essness and endangernent of others. The NTSB
argues that it may exercise its own judgnent in concluding that
operating an aircraft in violation of the FAR is careless and
endangering to others even if the danger is only potential, not
actual. Harris attenpts to distinguish his situation by noting the
pr of essi onal corrective actions he took, but the NTSB responds t hat
the initial deviation fromthe altitude clearances is the focus for
determ ning a violation.

The NTSB cites authority anal ogous to Harris’ actions for the
proposition that a deviation constitutes careless and potenti al
endangernent and that conduct incidental to the violation is
immaterial. Admnistrator v. Kearney, 6 N. T.S. B. 348, 349 (1988);
Adm nistrator v. Jobe, 5 N T.S B. 1446 (1986); Adm nistrator v.
Haines, 1 N T.S.B. 769 (1970), aff’'d, 449 F.2d 1073 (D.C.Cir.
1971). Harris concedes that he commtted an operational violation
of 8§ 91.123(a). This violation reduced the distance between his
aircraft and another to 2.75, instead of the standard five mles

of separation. The NTSB did not clearly err in finding that this



action was carel ess and endangering. The NTSB s determ nation that
the potential hazard in this situation justified a finding that 8
91.13(a) is neither arbitrary nor capricious.

We decline to discuss Harris’ argunents regardi ng rejection of
a settlenent offer and a failure to rule on his first notion to
dismss, as we find these clains lack nerit.

CONCLUSI ON

The NTSB's conclusion that Harris violated an altitude
cl earance, and that this deviation constituted careless and
endangering operation of an aircraft, was neither arbitrary not
capri ci ous. Accordingly, the NISB' s order affirmng the ALJ' s
deci sion i s AFFI RVED



