IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60651
(Summary Cal endar)

JACK R BAGGETT,
Petiti oner,
ver sus
AVONDALE SHI PYARDS, | NC.

Respondent s,
AND

Dl RECTOR, OFFI CE OF WORKERS
COMPENSATI ON PROGRAMS, UNI TED
STATES DEPARTMENT OF LABOR

Appeal fromthe United States Departnent of Labor
Benefits Revi ew Board
(95-1381)

April 23, 1997

Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM *
The 18th of October of this year will mark the fifteenth

anni versary of the injury tothe little finger on the | eft hand of

" Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Petitioner-Appellant Jack R Baggett from which this litigation
ar ose. He is before us today seeking review of the nobst recent
act—nore accurately, failure to act—ef the Benefits Revi ew Board
(BRB) in his Longshore and Harbor Wrkers Conpensati on Act (LHWCA)
proceedi ngs, which have been bouncing around the admnistrative
fora, back and forth between the adm nistrative | awjudge (ALJ) and
the BRB, for well over a decade. The |ast actual hearing in this
case was the Formal Hearing on Remand before the ALJ in June 1994,
which resulted in the ALJ' s issuing his Decision and O der Remand
in March 1995. Although Baggett appealed that ruling to the BRB
no determnation was forthcomng within a year. As a result,
Baggett’ s case becane ripe for the filing of a Petition for Review
inthis court, the passage of a year w thout a BRB deci sion being
deened an affirmance and final order for purposes of seeking review
in the proper court of appeals.

We have carefully reviewed the record before us, consisting of
the briefs of the parties and their record excerpts, and have
considered the facts, the nyriad rulings of the ALJ and the BRB
the law as presented to us in the briefs of the parties, and the
argunents by their able counsel. This reviewsatisfies us that the
rulings of which Baggett seeks review are supported by substanti al
evi dence and were rendered in accordance with law, and therefore
must be affirned.

W can best summarize this case as it now stands by
paraphrasing the description penned by counsel for Respondent-
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Appel | ee Avondal e Shipyards, Inc. in the Conclusion section of

Avondal e’ s appel late brief, as follows:

Avondal e establ i shed suitable alternative enpl oynent for
Baggett with the job offer it nade to him which was both
necessary and within his capabilities. As such, Baggett,
is not permanently totally disabled. The BRB s renmand
for consideration of the nedical testinony and gate guard
salaries was proper under the appropriate powers.
Baggett’s loss of earning capacity for his arm or
“schedul ed” injury cannot be factored out of his
“unschedul ed” award, so Dual Benefits are not all owed.
Baggett’'s failure to raise the issue of disfigurenment
before the ALJ prevents his entitlenent to conpensation
for it and thus cannot be considered on appeal. And, as
Baggett has recei ved no econom c benefit since the ALJ’ s
Order on Reconsideration, his counsel is not entitled to
attorney’ s fees.

Concl udi ng that Baggett has not net his burden regarding the
i ssues he woul d have us consider on appeal, we are constrained to
affirm the decisions of the ALJ and the BRB. Consequently,
Baggett’'s Petition for Reviewis

DENI ED.



