IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60626

JAMES T. RHODES,
Petiti oner,

ver sus

BEST WORKOVER, | NC. ;
DI RECTOR, OFFI CE OF WORKER' S
COVPENSATI ON PROGRAMS,
U S. DEPARTMENT OF LABOR,
Respondent s.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(95-1582)

May 30, 1997

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
PER CURI AM

AFFI RVED. See Local Rule 47.6.°

DENNI'S, G rcuit Judge, dissenting:
| respectfully dissent. This case arises under the Longshore

and Harbor Wrkers’ Conpensation Act. 33 US.C § 901 et seq.

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Under the Act, the one-year statute of |limtations for the filing
of a claimdoes not begin to run until the injured worker “know s]
(or should know) the true nature of his condition, i.e., that it
interferes with his enploynent by inpairing his capacity to work,
and its causal connection with his enploynent.” Marathon Q1| Co.
v. Lunsford, 733 F.2d 1139, 1141 (5th Gr. 1984)(citing Cooper
Stevedoring, Inc. v. Wshington, 556 F.2d 268, 274 (5th Cr.
1977)); see also Ingalls Shipbuilding, Inc. v. Asbestos Health
Claimants, 17 F. 3d 130, 135 (5th G r. 1994)(citing Marathon). It
is clear from the standard articulated in Mirathon that a
claimant’s know edge of “the true nature of his condition”
enconpasses two distinct inquiries. A proper determ nation of
timeliness will include a resolution of when the worker becane
aware, or should have becone aware, that his injury both (1) would
conprom se his ability to work and (2) was the direct result of a
wor k-rel ated acci dent. See Paducah Marine Ways v. Thonpson, 82
F.3d 130, 134 (6th Cr. 1996)(citing cases, including Marathon, in
support of the two-step analysis for determning when a case is
ti me-barred).

The ALJ in this action found that Petitioner Rhodes’ clai mwas
time-barred because if he “did not know or suspect” the

rel ati onshi p between his injury and his enpl oynent rel at ed acci dent



“he reasonably should have.”! Thus the ALJ spoke directly only to
the second prong of the test elucidated by Marat hon: know edge of
t he causal connection between the injury and his enpl oynent.
Rhodes does not dispute this finding but instead bases his
conplaint on the first portion of the tineliness assessnent. He
argues that not until less than six nonths prior to his filing a
claimwas he aware that his injury would inpair his capacity to
wor k. Rhodes asserts that the ALJ, in limting the scope of his
inquiry, failed to reach or adjudicate the essential question of
whet her Rhodes knew or should have known that his injury would
interfere with his enploynent. | agree. Further, there is no
warrant in the record or basis inlawfor this court to supply the

m ssi ng decisional elenent that the ALJ omtted.

1 After pending for over a year, the ALJ' s decision was
considered affirned by the Benefits Review Board pursuant to the
provi si ons of Public Law 104-134 (Omi bus Appropriations for Fiscal
Year 1996).



