IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-60574

ANNI E B. VH TE,
Pl ai ntiff-Appellant,
vVer sus

JOHN J. CALLAHAN, Acting
Comm ssi oner of Social Security,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(3:95-CV 739- W)

Septenber 12, 1997
Before JOLLY, SMTH, and DENNIS, C rcuit Judges.
PER CURI AM *

Anni e Wiite appeals fromthe district court’s order adopting
the magi strate judge’'s report and reconmendati on and uphol di ng t he
Comm ssioner’s denial of Social Security disability benefits. W
hold that the record, as a whole, contains substantial evidence

supporting the findings of the admnistrative |law judge (the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5.4



“ALJ”), and that the ALJ applied the proper |egal standards.

Accordingly, we affirm



I

Annie Wite sought D sability Insurance Benefits and
Suppl enental Security Incone under the Social Security Act in
Novenber 1991, initially alleging that she had not worked since
1988.1 After conducting an adm nistrative hearing, the ALJ denied
Wiite's claim on January 27, 1995. The ALJ found that Wite’'s
subj ective conpl aints of pain were not credible and that she could
perform her past relevant work, thus, rendering her outside the
statutory definition of “disabled.” The Appeals Council denied
Wiite's request for review and she later filed suit in district
court seeking judicial reviewof the Comm ssioner’s final decision
pursuant to 42 U S.C. 8§ 405(0Q). The magistrate judge, in his
report and recomrendation filed June 10, 1996, recommended t hat the
district court affirm the Conm ssioner’s decision. The district
court did so on June 28, 1996. This appeal followed.

I

On appeal, White argues that the ALJ erred by finding that she
could perform her past work and by discounting her testinony
concerni ng her subjective pain. Wite further maintains that the
ALJ violated this circuit’s case |law by basing findings of fact

upon personal observations of Wiite. Finally, Wite argues that

At the administrative hearing, Wite anmended her onset date
to July 1991.



the ALJ's findings are contrary to the vocational expert’s

t esti nony.

11
Qur review of the Conmm ssioner’s decisionis |limted in scope
to determ ni ng whether substantial evidence supports the decision
and whether the correct |egal standards were applied. Ripley v.
Chater, 67 F.3d 552, 555 (5th Gr. 1995). “Substantial evidence is

such rel evant evi dence as a reasonabl e m nd m ght accept to support

a concl usi on. It is nore than a nere scintilla and less than a
preponderance.” |d. (citing Geenspan v. Shalala, 38 F. 3d 232, 236
(5th Cir. 1994), cert. denied, us _ , 115 S.C. 1984, 131

L. Ed.2d 871 (1995); R chardson v. Perales, 402 U S. 389, 401, 91

S.C. 1420, 1427, 28 L.Ed.2d 842 (1971)). The Conmm ssioner’s
factual findings which are supported by substantial evidence are
deened conclusive. 42 U S. C 8 402(g). This court may not retry
the i ssue of disability de novo, nor may we rewei gh t he evi dence or

substitute our judgnent for that of the Conm ssioner. 1d.; Ripley,

67 F.3d at 555.

The Commi ssioner engages in a five-step inquiry when
determ ning questions of disability:

(1) whether the claimant is presently engaging in

substantial gainful activity;
(2) whether the claimant has a severe inpairnent;



(3) whether the inpairnment is |listed, or equivalent to
an inpairnent listed in appendix 1 of the regul ation;
(4) whether the inpairnent prevents the claimnt from
doi ng past relevant work; and

(5) whether the inpairnent prevents the claimnt from
perform ng any ot her substantial gainful activity.

Leggett v. Chater, 67 F.3d 558, 564 n.2 (5th Gr. 1995); 20 C. F.R

88 404.1520, 416.920. \hite nmet her burden with respect to the
first enunerated factors, but failed to adequately denbnstrate to
the ALJ that she could no | onger engage in her past rel evant worKk.
The ALJ partly based his decision in this matter on his finding
that White's subjective conplaints of pain were not credible.

An ALJ may di scount subjective conplaints of pain only after
wei ghi ng “the objective nedi cal evidence and assigning articul ated

reasons for discrediting” the conplaints. Anderson v. Sullivan,

887 F.2d 630, 633 (5th GCr. 1989). To prove a pain-induced
disability, a claimant nust denonstrate a “nedically determ nable
i npai rment that is capable of producing disabling pain.” Ripley,
67 F.3d at 556; 20 CF.R § 404.1529. Once the claimnt
establishes such an inpairnent, the ALJ nust consider the
subj ective conplaints of pain, along with the nedical evidence in
determning the individual’s working ability. Ripley, 67 F.3d at
556; 20 C.F.R 8 404.1529. Standing alone, pain is not considered
a disability unless it is “constant, unremtting, and wholly

unresponsive to therapeutic treatnent.” Selders v. Sullivan, 914

F.2d 614, 618-19 (5th Gr. 1990).



|V
The ALJ articulated in his opinion specific reasons for
refusing to grant credence to Wiite' s subjective conplaints of
pai n:

Considering the claimant’s residual functional capacity
and reaching a decision herein, the Adm nistrative Law
Judge has eval uated the clai mant’ s subjective conplaints
under Social Security ruling 88-13. Wile the clai mant
al |l eges shortness of breath and does have a history of
asthma, she is not taking nedications for asthma. She
did not allege that dust, funes, gasses or other
pul monary irritants make her short of breath. Although
she alleges pain and Iimted notion, she is not taking
strong pai n nedications and x-rays do not show evi dence
of arthritic limtation. Although she alleges a heart
problem EKG s have been interpreted at nornal. The
Adm ni strative Law Judge has considered the |ocation,
intensity, duration and frequency of the subjective
conplaints, the anmount of nedication that the clai nant
takes, the anount of nedical treatnment that she has,
treatnent other than nedication, her daily activities,
and t he absence of side effects frommedi cati on which the
cl ai mant specifically acknow edged. After a conpl ete and
t horough evaluation, it is found that the claimant’s
subj ective conplaints are not credible.

ALJ op. at 5; R at 16. Wth these specific factual findings,
along with the vocational expert’'s testinony that Wite could
return to her past rel evant work, we hold that substantial evidence
supports the Conm ssioner’s decision to deny Wiite her claimfor

benefits.? Should Wiite develop nore serious limtations, she is

2White also argues that the ALJ erred by basing findings of
fact and credibility determ nations upon personal observations of
White--the so-called “sit and squirni index. The Fifth Grcuit has
hel d, however, that it is not reversible error for an ALJ to
consi der deneanor as one of several factors in evaluating a



not barred by this opinion from filing a successive claim for
disability benefits.

For the foregoing reasons, we AFFIRM the district court’s
deci si on.

AFFI RMED

claimant’s credibility. Villa v. Sullivan, 895 F.2d 1019, 1024
(5th Gr. 1990). Furthernore, there is no evidence before the
court that the ALJ di scounted White' s subjective conplaints of pain
due to her deneanor before himin the hearing. This argunent is
W thout nerit.




