IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60533
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

155 ACRES, CALHOUN, Parcel of Real Property
Cont ai ni ng 155 Acres, Mire or Less, in the Wst
Hal f of Section 8, Township 22 North,
Range 9 East, Cal houn County, M5,

Def endant ,

D. HOMMRD MCPHAI L, JR.; SARAH TRI LBY
MCPHAI L; LOU CARCLYN MCPHAI L,
Cl ai mant s- Appel | ant s.

* * * *x *x % * * *x *x * * * *

No. 96- 60535
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
PARCEL OF REAL PROPERTY, Containing 47 Acres,
in the Northwest Quarter of Section 18, Township
22 North, Range 9 East, Cal houn County, M5,

Def endant ,
D. HOMRD MCPHAI L, JR; LOU CAROLYN MCPHAI L;

SARAH TRI LBY MCPHAI L,
Cl ai mant s- Appel | ant s.

Appeals fromthe United States District Court
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for the Northern District of M ssissipp
USDC No. 3:91CVv122
USDC No. 3:91CVv123
Decenber 11, 1997
Before DUHE', DeMOSS and DENNI'S, Circuit Judges.
PER CURI AM *
D. Howard McPhail, Sarah Trilby MPhail, and Lou Carol yn
McPhail, appeal fromthe district court’s judgnents forfeiting
their property pursuant to 21 U S.C. § 881(a)(7). The MPhails

argue that: 1) the district court plainly erred by not sua

sponte raising the due process issue of United States v. Janes

Dani el Good Real Property, 510 U S. 43 (1993); 2) the forfeiture

of their property violated the Excessive Fines C ause of the
Ei ghth Amendnent; 3) the forfeiture was barred by the doctrines
of res judicata and coll ateral estoppel; 4) the district court
j udge and the magi strate judge shoul d have recused t hensel ves;
and 5) the magistrate judge erred by denying the request for
di scovery filed by the McPhails after they had filed their notice
of appeal .

We have reviewed the record and find no reversible error.
The McPhails have not net their burden under plain error review
of showi ng that the asserted Good violation was an error that was

clear or obvious to the district court. See Hi ghl ands I ns. v.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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National Union Fire Ins., 27 F.3d 1027, 1031-32 (5th Gr. 1994),

cert. denied, 513 U S. 1112 (1995). Nor have they net their

burden of showing that the forfeiture of their $87,000 property
anounted to an excessive fine in light of the $4 mI1lion maxi mum
possi ble fine each faced under 88 21 U S.C. 88 841(b) and

(b)(1D) (A (vii). See Austin v. United States, 509 U S. 602, 622

(1993). The McPhails’ attenpt to raise a res judicata issue for
the first time on appeal is facially frivolous. The MPhails’
all egations of judicial bias, also raised for the first tinme on
appeal , involve questions of fact which, by their nature, are not

obvi ous error. See Robertson v. Plano Gty of Tex., 70 F.3d 21,

23 (5th Cr. 1995). Because the filing of their notice of appea
vested jurisdiction over the proceedings in this court, the

McPhai | s’ subsequent request for discovery filed in the district

court was properly denied. See Wnchester v. United States Atty.

for Southern Dist. of Tex., 68 F.3d 947, 948-49 (5th Cr. 1995).

Accordingly, the district court’s judgnent is AFFI RVED. The
McPhails’ “Mdtion to Reinstate Joint Brief” and notion to file a
suppl enental brief are DEN ED

JUDGMENTS AFFI RVED;, MOTI ONS DENI ED.



