UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60504

PARACELSUS SENATOBI A COVMUNI TY HOSPI TAL, | NC.,
doi ng busi ness as Senat obia Community Hospital,

Pl ai ntiff-Appellant,
vVer sus

HELEN WETHERBEE, Executive Director, D vision of Mdicaid;
STATE OF M SSI SSI PPI, Gover nor

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:95- CV-506- BN)

Cct ober 15, 1997

Before JONES, STEWART, and DENNI'S, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”

Appel | ant Paracel sus Senatobia Comunity Hospital, Inc.
(the “Hospital”) appeals the district court’s order denying its

clains for prospective injunctive and/ or declaratory relief agai nst

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



appel l ees Hel en Wetherbee in her official capacity as Executive
Director of Mssissippi’s Dvision of Medicaid (“Wtherbee”) and
the State’s Division of Medicaid. For the follow ng reasons, we
di sm ss the appeal as noot.

BACKGROUND

Al t hough publicly owned by the Cty of Senatobia,
M ssissippi, the Hospital is |eased to and operated by a private
cor porati on, Paracel sus Senatobia Community Hospital, I nc.
Wet herbee is the Executive Director of the Division of Mdicaid,
the state agency responsible for admnistering the M ssissippi
State Medicaid Plan.

In 1965, Congress enacted the Medicaid Act, Title Xl X of
the Social Security Act, 42 U S.C. 8§ 1396, et. seq. (1992 & Supp.
1997). The purpose of the Medicaid Act was to establish, through
a joint federal and state cost-sharing system a programof nedi cal
assistance to low inconme famlies and individuals. States which
elect to participate in Medicaid are eligible to receive federa
funds in return for admnistering their Medicaid program

In order to be eligible for federal funds, a
participating state nmust submt a State Plan to the Health Care
Fi nancing Adm nistration of the Departnent of Health and Human
Services (“HCFA"). See 42 U . S.C. 8§ 1396a(a). In its Plan, each

participating state develops a schedule or nethodology that



establishes the fee that the state will pay to a service provider
for every itemor service covered under its Medicaid plan.

In 1981, hoping to contain escalating Medicaid costs,
Congress enacted the Boren Anendnent which provided for
participating hospitals to be reinbursed “reasonabl e and adequat e
[costs] to neet the costs which nust be incurred by efficiently and
econom cally operated facilities.” 42 U S.C. § 1396a(a)(13)(A).?2
I n devel opi ng new rei nbursenent rates, the states are required to
“take into account the situation of hospitals which serve a
di sproportionate nunber of lowincone patients.” See id. To neet
this requirenent, State Plans nust generally include a provision
that allows for hospitals which qualify as disproportionate share
hospitals to recei ve sone type of paynent adjustnent in additionto
the regular reinbursenents they receive for in-patient hospita
services. See 42 U S.C. § 1396r-4(c).?

As part of the Omi bus Budget Reconciliation Act of 1993
(“OBRA 93"), Congress inplenented certain changes which directly

affected the disproportionate share hospital (“DSH)program As

2 This standard replaced the previous “reasonable cost”
st andar d.

3 Under the Medicaid Act, a hospital qualifies as a
di sproportionate share hospital if its Medicaid inpatient

utilization rate, as defined in 42 U S C. 8§ 1396r-4(b)(2), is at
| east one standard deviation above the nean Medicaid inpatient
utilization rate for hospitals receiving Medicaid paynents in the
State or its lowincone utilization rate, as defined in 42 U S. C
8§ 1396r-4(b)(3), exceeds twenty-five percent.

3



anended by OBRA 93, the Medicaid Act nakes a distinction between
“l ow di sproportionate share hospitals and “hi gh” di sproportionate
share hospitals. See 42 U . S.C. § 1396r-4(0Q). A high DSH was
defined by the statute as one which is owned or operated by a State
(or unit of state governnent) and neets the other requirenents of
a di sproportionate share hospi t al . See 42 UusS C
8§ 1396r-4(g)(2)(B)(i) & (ii). In the case of a hospital qualifying
as a high DSH, the Act also provided for an additional anmount of
paynment during the “transition period”:

a paynent adjustnent during a State fiscal year that

begi ns before January 1, 1995, shall be consistent with

[the Act] if the paynent adjustnment does not exceed 200

percent of the costs of furnishing hospital services .

during the year.

42 U.S.C. § 1396r-4(g)(2) (A (enphasis added). As interpreted by
t he HCFA:

The [new] |aw [as anended by OBRA 93] provides specia

treatnent for certain “H gh D sproportionate Share

Hospitals,” for the State fiscal year that begins before
January 1, 1995. During this period, the limt on the



DSH paynent adj ustnment that such a hospital could receive
is 200% of the general limt.

HCFA Summary of OBRA 93 DSH Limt Requirenents (enphasis added).

On Cctober 7, 1994, M ssissippi’s Departnent of Medicaid
sent its State’s new plan anendnent to the HCFA. The new State
Pl an anmendnent devi ated fromthe | anguage of the federal statute’s
definition of a high DSH, its definition of a high DSH provided,
inter alia, that the hospital be publicly owned and operated. The
HCFA approved the State’s Pl an.

At the heart of the parties’ dispute is that the
Departnent of Medicaid notified the Hospital that although it
qualified as a low DSH, it did not neet the requirenents for high
DSH st at us:

[ The Departnent of Medicaid does] not understand the

definition [of high DSH to include the situation of

Senatobia Hospital, which is operated by a private,

proprietary entity, even though the property upon which

the hospital sits is owned by the city.
Relying on the |anguage of the 42 U S C. 8§ 1396r-4(9)(2)(B) --
providing that a high DSH is one that is owed or operated by the
State -- the Hospital responded that under federal law it was
entitled to high DSH status because it was publicly owned. The
Hospital also objected to the all egedly inadequate adm nistrative
procedure used in pronmulgating the State’s rule.

In an effort to resolve this dispute between the Hospital

and t he Departnent of Medicaid, an adm ni strative hearing was hel d.



The hearing officer affirnmed the decision of the Departnent of
Medicaid to classify the Hospital as a | ow DSH. The Hospit al
comenced this lawsuit in M ssissippi state court, and the suit was
|ater renoved to federal district court. Both parties filed
motions for sunmmary judgnent. The district court granted
Wet herbee’s notion and held that (1) the Hospital’s claim for
relief under 8 1396r-4(g)(2)(B) was dism ssed for |ack of standing
because the federal statute did not provide for a private right of
action cogni zable under 8 1983 and (2) even if there were a
cogni zabl e right of action under § 1983, the transitional nature of
the high DSH provisions rendered the Hospital’'s claim for
prospective injunctive and/or declaratory relief noot. The
Hospital tinely appeal ed.
DI SCUSSI ON

W\t her bee argues t hat because t he hi gh DSH program whi ch
permtted the Departnent of Medicaid to make additional paynent
adjustnents for up to 200 percent of unconpensated costs, was a
transition program that was available only for the state fisca
year that began before January 1, 1995, the instant appeal is noot.
The Hospital disagrees.

It is well settled that this court has no authority to
i ssue opi nions, principles, or rules of | aw upon noot questions or

abstract propositions which cannot affect the matter in issue in



the case before us. See Church of Scientology of Cal. v. United
States, 506 U.S. 9, 12 (1992). 1In such circunstances, there is no
live case or controversy for this court to decide. An exceptionto
this general principleis the so called “capable of repetition, yet
evadi ng revi ew’ exception. In order tofall withinthis exception,
(1) the duration of the challenged action nust be too short to
enable the parties to litigate fully and (2) there nust be a
reasonabl e expectation that the sanme party wll again be the
subj ect to the sane action. See Henschen v. Cty of Houston, Tex.,
959 F.2d 584, 589 (5th Cr. 1992).

The hi gh DSH program which permtted the Departnment of
Medi caid to nmake additional paynment adjustnments for up to 200
percent of unconpensated costs, was by its terns a transitiona
program that was available only for the state fiscal year that
began before January 1, 1995. That period of tinme has el apsed.
Any opi nion or prospective relief fromthis court concerning either
the admnistrative procedure or the State's interpretation of
defunct | aw woul d be ineffectual to resolve the parties’ dispute.
Moreover, there has been no showing that there is a reasonable
expectation that the Hospital will again be subject to the sane
action. Therefore, this action does not fall within the “capable
of repetition, yet evading review exception to the npotness

doctrine. Accordingly, the instant litigation is noot. See Burke



v. Barnes, 479 U S. 361, 363-64 (1987) (declaratory or injunctive
relief is inappropriate where the statute being chall enged has been
repeal ed or has expired).
CONCLUSI ON
Because we dism ss this action as noot, we nmay not and do
not issue any opinion regarding the nerits of the various issues

rai sed by the parties. The appeal is D SM SSED AS MOOT.



