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PER CURI AM *
Claimant Alford Walters petitions for review of a decision of
the Benefits Review Board (“BRB") with respect to a claimhe filed

pursuant to the Longshore and Harbor Wrker’s Conpensation Act

Pursuant to Local Rule 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



(“the Act”), as anended, 33 U. S.C. §8 901 et seq. In its decision,
the BRB affirnmed the finding of an adm ni strative | awjudge (“ALJ")
that respondent, Ingalls Shipbuilding, Inc. (“Ingalls”), nmet its
burden of proving the availability of suitable alternative
enpl oynent by offering Walters a nodified burner position within
its facility.

Wi |l e working as a wel der-burner for Ingalls in June of 1989,
a scaffold board fell froma crane and struck Walters on his left
side, injuring his back and neck. Walters sought nedi cal treatnent
and returned to | ight-duty burner work in February 1990. Walters’s
treating physician, Dr. Eugene T. Saiter, prescribed work
restrictions discouraging heavy Ilifting and allowing only
intermttent wal king, standing, kneeling, stooping, or clinbing.
Even with the restrictions, however, Walters found the nodified
burner position to be too denmanding physically, and Dr. Saiter
removed Walters from work and placed him in physical therapy.
Walters returned to the nodified burner position after conpletion
of therapy, but again left work to undergo a heart catheterization
unrelated to his previous work-related injury. After recuperating
fromthe procedure, Walters again returned to work wi th additional
clinmbing restrictions authorized by Dr. Saiter.

Wal ters worked successfully in the nodified burner position
and as a material runner and jig cutter until August 1990 when he

experienced a second work-related injury. Wile cutting jigs for



scrap netal, an |-beam fell on him injuring his ankle and
aggravating his prior back injury. Wl ters again received nedi ca
treatnment and was released to return to work with restrictions on
Decenber 19, 1990. Ingalls, however, refused to provide Walters
with a nodified burner position at that tine. Wal ters has not
worked at Ingalls since the date of his second injury.

Ingalls wvoluntarily paid benefits for tenporary tota
disability under 33 U.S.C. 8 908(b) during the periods Walters was
unabl e to work until Decenber 20, 1990. Walters requested a fornma
hearing to resolve the extent of his work-related disability and
entitlenment to benefits after that date. On May 13, 1992, after
the hearing but before the record was closed, Ingalls offered
Walters a light-duty burner position at the sane wage. VWal ters
refused this offer.

The ALJ determ ned that Walters established a prinma facie case
of entitlenent to permanent total disability benefits by show ng
that he was unable to return to his duties as they existed prior to
his first injury. The burden then shifted to Ingalls to
denonstrate the availability of suitable alternative enploynent in
the relevant community. Louisiana Ins. Guar. Ass'n v. Abbott, 40
F.3d 122, 127 (5th Gr. 1994). The ALJ awarded Walters pernmanent
total disability for the period beginning Decenber 20, 1990 and
ending April 1, 1991, the date on which Ingalls established the

availability of security guard positions that woul d be suitable for



Walters. The ALJ then awarded permanent partial disability from
April 1 to May 13, 1992, the day on which Ingalls offered Walters
the nodified burner position at the sane wage. As of May 13, 1992,
the ALJ termnated all disability conpensati on.

On appeal, the BRB found that the ALJ erred in determning
that the security guard positions cited by Ingalls fell within Dr.
Saiter’s work restrictions and nodified the AL)'s order to award
permanent total disability benefits to Walters up until My 13,
1992. The BRB, however, affirmed the ALJ's denial of disability
benefits after May 13, 1992, based on Ingalls’s offer of a nodified
burner position within its own facility. Walters petitions for
review of the latter portion of the BRB s deci sion.

We have jurisdiction to review final decisions of the BRB
under 33 U.S.C. 8§ 921(c). We review decisions of the BRB for
errors of law and apply the sane substantial evidence standard t hat
governs the BRB s review of the ALJ's factual findings. Mendoza v.
Mari ne Personnel Co., Inc., 46 F.3d 498, 500 (5th Gr. 1995). W
must affirmthe BRB' s decision “if it correctly concluded that the
ALJ’ s findings are supported by substantial evidence and are in

accordance with the law.” |Id. (citation omtted).?

. Citing Weatley v. Adler, 407 F.2d 307 (D.C.Gr. 1968),
Wal ters asserts that under the “true doubt” rule, all factua
doubts nmust be resolved in his favor. The Suprene Court, however,
has explicitly rejected the “true doubt” rule as inconsistent with
8§ 7(c) of the Adm nistrative Procedure Act. Director, OANCP V.
Greenwi ch Col lieries, U S : , 114 S. C. 2251, 2259, 129

L. Ed. 2d 221 (1994); see also Mendoza, 46 F.3d at 501 n.L1.
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Walters first argues that Ingalls should not be allowed to
escape liability for paynent of benefits under the Act because it
offered himthe nodified burner position for the sole purpose of
discharging liability. Wlters cites the fact that Ingalls waited
until after the hearing to offer himthe position as evidence of
bad faith.

An enployer may neet its burden of denonstrating the
availability of suitable enploynent by offering the claimant a
light-duty position within its own facility. Darby v. lIngalls
Shi pbuilding, Inc., 99 F.3d 685, 688 (5th GCr. 1996). We can
di scern no basis for concluding that Ingalls’s offer was made in
bad faith other than the inference that m ght be drawn from the
timng of the offer. The ALJ, however, concluded that the job
offer was a bona fide offer of enploynent. The ALJ s selection
anong perm ssi ble inferences i s conclusive, and we will not disturb
that choice on review Mendoza, 46 F.3d at 500-01; Fulks wv.
Avondal e Shipyards, Inc., 637 F.2d 1008, 1011 (5th Cr.), cert.
denied, 454 U S. 1080, 102 S. . 633, 70 L. Ed. 2d 613 (1981).

Wal ters next disputes the suitability of the nodified burner
positionin light of his nmedical restrictions. Wlters argues that
he “already on three occasions returned to the nodified burner

positions only to not be able to performthe work or be reinjured.”

VWalters therefore bears the burden of persuasion wth respect to
his entitlenent to permanent total disability benefits.
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The evi dence supports Walters’s claimthat he was initially unable
to performthe work and left Ingalls in order to undergo physi cal
t her apy. However, the evidence shows that Wlters left the
nmodi fied burner position the second tine because of his heart
condition, not his work-related injuries. Moreover, Walters’'s
reinjury occurred when he was struck by a falling object, an event
conpletely wunrelated to his preexisting physical condition.
Therefore, Walters’s heart-rel ated absence and second i njury do not
support his contention that he is unable to performthe duties of
the nodified burner position due to his initial back injury.

The ALJ credited nedical evidence that the second accident
merely resulted in a disabling injury to Walters’s ankle and only
briefly exacerbated his previous back injury when he fell to the
gr ound. Therefore, the ALJ found that the initial work
restrictions inposed by Dr. Saiter after the first injury,
including the additional clinbing restrictions, applied for any
subsequent enpl oynent. The ALJ credited the testinony of Joe
Wal ker, 1Ingalls’s vocational expert, that the nodified burner
position was light-duty and did not require clinbing, heavy
lifting, or squatting in tight places. Moreover, the ALJ took into
account Walters’s own testinony that he satisfactorily perforned
the responsibilities of the nodified burner position after physi cal
therapy but prior to his second injury.

As the factfinder, the ALJ determ nes the weight to be given
the evidence and nakes credibility determ nations with respect to
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expert testinony. Mendoza, 46 F.3d at 500-01. The ALJ s
determnation that Walters is able to performthe duties of the
nmodi fied burner position is supported by substantial evidence in

the record. W therefore DENY Walters’'s petition for review



