IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60377

SIRRINE BU LDING NO 1, MAlen Wnter,
Tax Matters Partner
Peti ti oner- Appel | ant,

ver sus

COWM SSI ONER OF | NTERNAL REVENUE
Respondent - Appel | ee.

Appeal fromthe United States Tax Court
(7211-93)

June 3, 1997

Bef ore REYNALDO G GARZA, H GE NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

M Allen Wnter, Jr., the tax matters partner of Sirrine
Buil ding No. 1, appeals the dism ssal as noot of his petition for
redeterm nation of t he Comm ssi oner’ s final partnership
adm nistrative adjustnent. Because we find that all partnership
itenms had been converted to nonpartnership itens, |eaving nothing
for the district court to determne, we affirmthe di sm ssal of the

petition as noot.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.






| .

In 1979, the Sirrine Building No. 1 Partnership was forned for
the purpose of procuring a tract of land and constructing a
bui l ding. The Partnership pursued the devel opnent with the aid of
a $7 mllion loan from Travelers Insurance Co. In October 1981
the Partnership sold the developnent to Wstern Institutional
Properties Trust for $11,247,463.58. Wstern paid the Partnership
$2,265,000 in <cash and executed a promssory note for
$8, 982, 463.58. The promnissory note included a $2 mllion equity
portion which bore no interest and was due February 1, 1982, as
well as the wunderlying indebtedness of the Partnership to
Travel ers. Western was to nmake paynents to the Partnership in the
anount of the Partnership’s indebtedness to Travel ers.

Upon paying off the $2 million equity portion in 1982, Wstern
el ected to cancel the prom ssory note and assune the Partnership’s
liability on the underlying debt to Travelers. |In other words, in
1982, the Partnership received the remai ning anount due fromthe
sal e of the devel opnent.

The Partnership reported the sale on its 1981 partnership
return using the installnment nethod, deferring a substantia
portion of the gain from the sale. Despite the receipt of the
entire purchase considerationin 1982, the Partnership continuedto
report the sale under the installnent nethod in 1982, 1983, and

1984. The Partnership did not file a return in 1985.



In January 1993, the Conmm ssioner determned that the
Partnership had failed to file a return in 1985 listing the
remai ni ng $3,514,339 gain fromthe sale of its asset. Because of
the Partnership’s failureto file areturn, the Conm ssi oner issued
a Notice of Final Partnership Admnistrative Adjustnent (FPAA)
asserting that the Partnership should have reported the gain in
1985. The Partnership filed the instant petition in the Tax Court
requesting a redetermnation of the FPAA The Partnership
subsequently filed a notion to dism ss for lack of jurisdiction on
the grounds that the Partnership termnated in 1982, was not
required to file a partnership return for 1985, and therefore the
FPAA that formed the basis of the petition was invalid. The Tax
Court denied the notion to dismss, finding that the Partnership
had not term nated by 1985.

All of the partners subsequently entered into settlenent
agreenents with the Conm ssioner. Wnter, however, refused to
agree to the entry of a consent judgnent consistent with the
settl enent agreenents. Unable to achieve a consent judgnent
W thout Wnter’s agreenent, the Conm ssioner then noved for the
petition to be dism ssed as noot. The Tax Court found that because
all partnership itens had been converted to nonpartnership itens by
the settlenments, there was nothing nore for the court to determ ne
and di sm ssed the petition as noot.

As the tax matters partner, Wnter appeals the dism ssal of
the petition. He clains that the Tax Court erred in finding the
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petition to be noot and that he shoul d be able to chal |l enge the Tax

Court’s finding that the Partnership existed in 1985.



.

If an admnistrative audit of a partnership results in any
adj ustnents to partnership itens, the Conm ssioner nust mail to the
partners an FPAAreflecting the determ nations. |In response to the
FPAA, the tax matters partner may file a petition in the Tax Court
seeking redetermnation of the partnership adjustnent. |.R C 8§
6226(a)(1). A petition for redeterm nation of an FPAA seeks to
decl are partnership-level obligations. The scope of judicial
review of adjustnments nmade to a partnership return is limted to
the determ nation and al |l ocati on between partners of “partnership
itens.” |.R C § 6226(f).

In the present case, the FPAA asserted that the Partnership
had failed to report approximately $3.5 mllion in capital gains.
The i ndividual partners, including Wnter, eventually entered into
settlenent agreenments with the Conm ssioner. As a result of
settlenent, a partner’s partnership itens are converted to
nonpartnershipitens, I.R C 8 6231(b)(1)(C, and the partner is no
| onger party to the redeterm nation action. See |.RC 8§ 6226
(d)(1) (A . The Tax Court reasoned that because all of the partners
settled their shares of the Partnership’s liability, it had no
partnership itens to determ ne and the petition was noot ed.

Settlenment of a dispute generally renders nobot any case
grow ng out of that dispute, even if the parties remain at odds

over the particular issue they are litigating. |TT Rayonier, Inc.

v. United States, 651 F.2d 343 (5th Gr. 1981). Wnter clains,
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however , that this ~court should review the Tax Court’s
interlocutory order finding that the Partnership existed in 1985.
| nportantly, Wnter does not claimthat the individual partners’
settlenments were contingent on a finding by this court that the
Partnership was in existence in 1985. Nor does he claimthat a
finding by this court would affect the resolution by settlenent of
this action. Wnter urges this court to review the order because
it may have a collateral effect in a refund action instituted by
t he individual partners.

None of the partners have filed a refund action and the
collateral effect of the interlocutory order is disputed. The
benefit of a ruling by this court on the nerits of the
interlocutory order is therefore too speculativeto justify the use
of judicial resources. For this reason, we affirm the district
court’s dismssal of this action as noot and decline to reviewthe
Tax Court’s finding that the Partnership existed in 1985.

L1,
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.



