IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60355

Summary Cal endar

CHARLES A. CGRAYER Pl ai ntiff-Appellant,
ver sus

ANN L. LEE; JOAN RGCSS; PATTY LEGG
LARRY HARDY; LT. DAWSON Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of M ssissipp
USDC No. 96-CV-143-D-B

Septenber 18, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Charles A Gayer, prisoner # 41489, is serving a life
sentence in the M ssissippi prison system under a judgnent not
chal | enged here. G ayer commenced this action, pro se and in form
pauperis, against certain officials in the Mssissippi prison
system under 42 U. S.C. 8§ 1983, seeking nonetary, declaratory and

injunctive relief. He challenges the constitutionality of a

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



disciplinary hearing and subsequent classification hearing that
resulted in his assignnent to “cl ose confinement” within the prison
system

Grayer’'s conplaint states that he appeared before a
di sciplinary commttee, of which Defendant Legg was chairperson, in
July, 1995. The disciplinary commttee recommended a change in
Grayer’s status in the prison systemto “close confinenent.” The
commttee based its decision on an alleged rule violation by Gayer
(constructing a “dummy” fromtwo pillows and a T-shirt and hiding
it under his bed). Subsequently, Gayer was placed in close
confinenent status by a confinenent commttee, of which Defendant
Legg was a nenber. Grayer challenges this action of the
confi nenment conm ttee here.

Grayer argues that the change in his status was i nproper
because he did not receive an adequate hearing from the
disciplinary commttee or from the confinenent commttee. He
argues that the disciplinary conmttee’'s decision was unfair
because sone of the evidence that he requested was not presented.
He further contends that his change in status was contrary to a
M ssi ssi ppi Departnent of Corrections regulation that requires an
“Inpartial classification commttee” because one of the people who
served at his disciplinary hearing also served on the
classification commttee.

The district court dismssed Gayer’'s conplaint on its own
nmotion for failure to state a claim for which relief could be
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granted. See 28 U S. C 8 1915(d); Fed. R Gv. P. 12(b)(6); 42
US C § 1997e(c)(1). W review the dismssal for abuse of

di scretion. Booker v. Koonce, 2 F.3d 114, 115 (5th Cr. 1993). 1In

reviewing the district court’s opinion, we note briefly that
Congress has recently changed the standard district courts use to
deci de whether to dism ss such conpl ai nts.

Prior case lawin this circuit held that an in forma pauperis
conpl ai nt should not be disn ssed as frivol ous under § 1915(d) on

the grounds that it fails to state a claim Pugh v. Parish of St

Tammany, 875 F. 2d 436, 438-39 (5th Cr. 1989) (a conplaint filed in
forma pauperis is not automatically frivol ous within the neani ng of
8§ 1915(d) because it fails to state a claim since this standard
fails to differentiate between outl andi sh | egal theories and those

that are close but ultimately wunavailing), citing Neitzke v.

Wllians, 109 S.C. 1827, 1830-31 (1989). Di sm ssal of such
conpl ai nts was deened proper only if the conplaint had no basis in
|law or fact. 1d. However, recent anendnents to 42 U S.C. 8 1997e
require a district court to dismss prisoner 8 1983 suits if the
court determ nes that the action does not state a claimfor relief.
See Prison Litigation Reform Act of 1995, Pub. L. No. 104-134 [§
101(a)] [& 803(d)], 110 Stat. 1321 (1996). This act becane
effective on April 26, 1996, four days before the district court
di sm ssed Grayer’s conplaint. However, we need not consider here

which law applies to Gayer’s conplaint, because it nmnust be



di sm ssed regardl ess of which lawis applied. Even after applying

a liberal constructionto his conplaint, Haines v. Kerner, 404 U. S.

519 (1972), Gayer is not entitled to relief because his chall enge
to the disciplinary and confi nenent conm ttee proceedi ngs | acks an
arguabl e legal basis. It is thus “frivolous” for the purposes of
8§ 1915(d) and may be dism ssed regardless of whether the new
provi sions of § 1997e apply.

Aprisoner’s liberty interest is “generally limtedto freedom
fromrestraints which, while not exceeding the sentence in such an
unexpected manner as to give rise to protection by the Due Process
Clause of its own force, nonetheless inposes atypical and
significant hardship on the inmate in relation to the ordinary

incidents of prisonlife.” Sandin v. Conner, 115 S. C. 2293, 2295

(1995). The change in Gayer’s confinenent status cannot be said
to inpose a nore atypical or significant hardship than that
involved in Sandin. In that case, an inmate was released fromhis
single-man cell only for one 50-m nute period each day, during
whi ch he remained isolated fromother inmates and constrai ned by
leg irons and wai st chains. 1d. at 2305 (Breyer, J., dissenting).
The Suprene Court found no constitutional violation. 1d. at 2295.
Nothing in the record suggests that G ayer’s “close confinenent”
exceeds the restrictions approved in Sandin. Gayer’s allegations
of transfer to “close confinenent” thus fail to allege a

constitutional violation. See Mbody v. Baker, 857 F. 2d 256, 257-58

(5th Gr.) (“An inmate has neither a protectable property nor
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liberty interest in his custody classification . . . .”7), cert.
deni ed, 488 U. S. 985 (1988). Furthernore, unlike the Third Crcuit
case cited in Grayer’s brief, no request for additional evidence
was made by either the disciplinary commttee or Grayer during his

adm ni strative hearing. See Wods v. Marks, 742 F.2d 770, 771 (3rd

Cir. 1984) (remanding on fact question of whether state officials
deni ed prisoner’s due process by refusing to permt himto call
W t nesses at disciplinary hearing). Grayer’s claim that he was
deni ed due process has no basis in | aw

Finally, Gayer does not challenge the district court’s
dismssal of his claim concerning the admnistrative renedy
procedure; accordingly, this court will not consider the issue.

Bri nkman v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748

(5th Gir. 1987).

The dism ssal of Gayer’s conplaint is AFFI RVED.



