IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60307
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

DAVI D EUGENE DAWSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of M ssissipp

(2: 94- CV- 167- D)

Novenber 15, 1996
Bef ore GARWOOD, JOLLY and DENNI'S, Circuit Judges.”’

PER CURI AM

Davi d Eugene Dawson appeal s the district court’s denial of his
notion pursuant to 28 U.S.C. 8§ 2255. Dawson chal | enges the factual
basis supporting his guilty plea to aiding and abetti ng possessi on
wthintent to distribute cocai ne base. He argues that counsel was
ineffective for allowing himto plead guilty, failing to appeal the

sufficiency of the evidence, and obtaining two trial continuances.

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



He also challenged “the unconstitutionality of the sentencing
di sparity between crack cocai ne and powder cocaine.” W find that
the record provides anple factual basis to support Dawson’s guilty
plea. United States v. Pedroza, 78 F.3d 179, 183 (5th Gr. 1996);
United States v. Bright, 630 F.2d 804, 829 n.45 (5th Cr. 1980);
see Bl ackledge v. Allison, 431 U.S. 63, 74 (1977). Thus, counsel
was not ineffective for advising Dawson to plead guilty or failing
to appeal the sufficiency of the evidence. Lockhart v. Fretwell,
506 U.S. 364, 372 (1993). The record also reflects that at the
pl ea hearing Dawson was correctly advised by the court of the
statutory sentenci ng range, that the sentenci ng gui delines applied,
and the guideline range could not be known until the PSR had been
conpl et ed. Dawson’s voluntary gquilty plea waived his other
all egations of ineffectiveness. Smth v. Estelle, 711 F.2d 677,
682 (5th Gr. 1983), cert. denied, 466 U S. 906 (1984). Even
assum ng his challenge to the disparity between crack and powder
cocai ne sentences is not barred by his w thdrawal of appeal after
havi ng unsuccessful ly rai sed that i ssue at sentencing, the claimis
clearly without nerit. See, e.g., United States v. Flanagan, 87
F.3d 121 (5th Gr. 1996); United States v. Cherry, 50 F.3d 338,
342-44 (5th Gr. 1995). W AFFIRMthe district court’s denial of
Dawson’ s noti on.

This Court has not yet determ ned whether a certificate of
appeal ability (“COA’) is required under the circunstances of this

appeal . See 28 U.S.C. § 2253. To the extent that a COA is



requi red, we construe Dawson’s notice of appeal as an application
for a COA and DENY the notion.

AFFI RVED



