IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60305
Conf er ence Cal endar

M LTON LEON SI MPSON, ET AL
Plaintiffs,

M LTON LEON SI MPSON;, CHARLES TORNS, JR ;
LONNI E LONDON KENNEDY,

Pl aintiffs-Appellants,

ver sus

KI RK FORDI CE; M SSI SSI PPl LEG SLATURE;
M SSI SSI PPl JUDI Cl ARY; M SSI SSI PPI
EXECUTI VE; M SSI SSI PPl DEPARTMENT OF
CORRECTI ONS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 4:95-CV-398-B-A

‘June 17, 1998
Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM ~

M ssi ssippi prisoners MIton Leon Sinpson, #A84045; Walter
Col eman, Jr., #37410; Charles Torns, Jr., #85825; and Lonnie

London Kennedy, #63279; appealed the dismssal of their civil

Pursuant to 5THCGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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rights suit as frivolous. Colenman has since withdrawn fromthe
conplaint. Because Torns and Kennedy failed to conply with the

district court’s order with respect to their in fornma pauperis

applications, their appeals are DISM SSED for failure to
prosecute. See 5th Gr. R 42.3.

Si npson contends that the M ssissippi Habitual O fender
Statutes, under which he is presently incarcerated, are
unconstitutional. Cainms that directly or indirectly chall enge
the constitutionality of the state sentencing decision are not
cogni zabl e under 8§ 1983 unl ess the sentence “has been reversed on
di rect appeal, expunged by executive order, declared invalid by a
state tribunal authorized to make such determ nation, or called
into question by a federal court’s issuance of a wit of habeas

corpus, 28 U.S.C. § 2254." Heck v. Hunphrey, 512 U S. 477, 486-

87 (1994); Serio v. Menbers of La. State Bd. of Pardons, 821 F.2d

1112, 1117 (5th Gr. 1987). Because Sinpson is seeking a court
order that would reduce the length of his sentence, his sole
federal renmedy is a petition for wit of habeas corpus. Preiser

v. Rodriguez, 411 U S. 475, 500 (1973).

This appeal is without arguable nerit and, thus, frivol ous.

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). Because

the appeal is frivolous, it is DISMSSED. 5th Cr. R 42.2.
Sinpson’s notion for appointnment of counsel is DEN ED

Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).
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We caution Sinpson that any additional frivol ous appeal s
filed by himw Il invite the inposition of sanctions. To avoid
sanctions, Sinpson is further cautioned to review any pendi ng
appeal s to ensure that the appeals do not raise argunents that
are frivol ous.

APPEAL DI SM SSED. MOTI ON DENI ED.  SANCTI ON WARNI NG | SSUED.



