IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60237

Summary Cal endar

ADAM LEE DUNLAP
Pl ai ntiff-Appellant,

ver sus

CI TY OF TUPELO, M SSI SSI PPI
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of M ssissippi
(1:95-CV-67-S-D)

Novenber 13, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *
I

This litigation stens from Tupel 0’s confinenent of Plaintiff
Adam Lee Dunl ap on two separate occasi ons. Dunlap was arrested and
charged with possession of drug paraphernalia in 1993. At his
arraignnent, Dunlap pleaded not gquilty, and was released on a
recogni zance bond. Trial was set for a date in October, but there

is conflicting evidence in the record as to whether Dunlap was

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



informed of the trial date. Additionally, notice of the trial date
was mailed to Dunlap at an address in Anory, M ssissippi. Because
Dunl ap noved fromthat address several years before, he apparently
never received this witten notice. In any event, he failed to
appear at trial and was found guilty in absentia for m sdeneanor
possession of drug paraphernali a. The nunicipal court judge
sentenced Dunlap to serve 60 days in the Tupelo Gty Jail and pay
a $593 fine. Dunlap, however, remained at |arge so Tupel o i ssued
a warrant for his arrest.

More than a year | ater the Tupel o police were investigating an
enbezzl enent charge against Dunlap when they discovered the
muni ci pal court’s outstanding warrant on the drug paraphernalia
conviction. Pursuant to the warrant, the officers arrested Dunl ap
and took himto the nunicipal jail. Several hours later, Tupelo
issued a another warrant to hold Dunlap, this tinme on the
enbezzl enent charge. At Dunlap’s initial appearance the next day,
the court set bail at $5,000, and required a professional bond.
Dunl ap adm tted i n deposition that, at that tinme, he could not have
posted the bond.

On the second day Dunlap was in jail on the two warrants, a
Tupelo city judge visited Dunlap. The judge signed a “jail
comm tnent order” that read “Adam Lee Dunl ap has been convi cted of
contenpt of court (old fine) $593 [sic] and has been sentenced to
serve the following termin jail $593 [sic]. The offender is
placed in [Tupelo jail] custody to serve said sentence.” No other
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new fine or sentence was given to Dunlap. However, Dunlap clains
that the judge orally waived Dunlap’s original 60-day sentence but
told himthat he would have to “serve of f” the fine at $20 per day.
Dunlap remained in the jail approximately 30 days nore.
Thereafter, he was transferred to county jail pending trial on the
enbezzl enent charge. After aninterviewwth the county sheriff in
whi ch Dunl ap revealed his HV infection, Dunlap was rel eased from
the county jail w thout posting the $5,000 bond.

The parties dispute Dunlap’s treatnment by the city jail staff
and the condition of the nmunicipal jail cells he occupied during
hi s 30-day stay. Because he is Hl V-positive, Dunlap was either
placed in a cell by hinmself or with another HI V-positive innate.
Dunl ap cl ainms that he was often deni ed neal s and showers and had to
sl eep on a wooden bench. He clains that the cell was “infested”
w th cockroaches, the only working water spout provided only hot
water, and the toilet facilities were “stopped up” and foul-
snel | i ng. Finally he clainms that although he was provided with
medi ci ne for a bl eeding colon, jail staff would not informhi mwhen
to take the nedicine. Tupelo counters that the stopped-up toilets
were in other cells, and that Dunl ap was provided with pitchers of
cold water on request. Tupel o provided no evidence to counter
Dunlap’s clains that he was denied showers and neals at sunmary

j udgnent .



Dunlap filed this 8 1983 action seeking redress for various
aspects of his treatnent by the Tupelo authorities. The district
court granted Tupelo’s notion for sunmary judgnent, and Dunl ap now
appeal s.

|1

We deal first with a red herring. Dunlap nmay not attack the
validity of his crimnal judgnent for possession of drug
paraphernalia in a 8 1983 case. Heck v. Hunphrey, 114 S.Ct. 2364
(1994). The Suprene Court has been clear:

[I]n order to recover danages for allegedly unconstitutional

conviction or inprisonnent, or for other harm caused by

actions whose unlawfulness would render a conviction or
sentence invalid, a 8 1983 plaintiff nust prove that the
conviction or sentence has been reversed on direct appeal

expunged by executive order, declared invalid by a state
tribunal authorized to make such determ nation, or calledinto
question by a federal court’s issuance of a wit of habeas
corpus, 28 U. S.C. 8§ 2254. A claimfor damages bearing that
relationship to a conviction or sentence that has not been so

invalidated is not cognizable under § 1983.

ld. at 2372 (internal footnote omtted). Dunlap concedes that we
may not award him danmages for his conviction (allegedly inposed
W t hout assistance of counsel) wthout finding his sentence
invalid. Yet he urges that his avenue of direct appeal was cl osed
because he was held in jail only 30 days, not |ong enough to
successfully invoke habeas corpus or direct appeal, and that the
Suprene Court’s bar should not apply to him W do not read Heck

to allow such discretion. The Heck court was clear that “the

principle barring collateral attacks . . . 1is not rendered



i napplicable by the fortuity that a convicted crimnal is no | onger
i ncarcerated.” ld. at 2374 n.10. As Dunlap is |lacking any
deci sion of any tribunal calling into question the validity of his
1993 conviction, the district court correctly granted sunmary
j udgment under 8 1983 for Dunlap’s conpl aint of conviction w thout
the availability of counsel

Dunl ap next cl ai ns that he was unconstitutionally heldin jail
for failing to pay a fine. Although “the Constitution prohibits
[a] State frominposing a fine as a sentence and then automatically
converting it into a jail term solely because the defendant is
i ndigent and cannot forthwith pay the fine in full,” Tate .
Short, 401 U. S. 395, 398 (1971), this contention was never pl eaded
by Dunlap. Nevertheless, the issue was addressed by the district
court’s opinion, and “i ssues not raised by the pleadings [that] are
tried by express or inplied consent of the parties [ ] shall be
treated in all respects as if they had been raised in the
pl eadings.” Fed.R Cv.P. 15(a). Regardless of whether we choose
to view the district court’s discussion and the record here as
containing “inplied consent” for trial of the matter, Dunlap has
put forth insufficient evidence to prevail against a notion for
summary judgnent on the issue.

The district court exam ned the facts and concluded that,
al though the municipal judge' s warrant inproperly used the word

“contenpt,” all of the other facts surroundi ng Tupel o’s arrest of



Dunl ap indicated that the city properly held himon a valid warrant
for the paraphernalia conviction. Finding that “no rational trier
of fact <could find that plaintiff’s arrest was inproper,”
Mat sushita Electric Ind. Co. v. Zenith Radio Corp., 475 U S. 574,
587 (1986), the district court granted sunmary judgnent. W do not
address this finding of the district court, because regardl ess of
whet her the warrant was proper, Dunlap has failed to put forward
sufficient facts to prove another el enent of a § 1983 case. Dunlap
sued the City of Tupelo only. “A municipality does not incur
l[itability wunder 8§ 1983 ‘unless action pursuant to official
muni ci pal policy of sone nature caused a constitutional tort.’”
Piotrowski v. Gty of Houston, 51 F.3d 512, 517 (5th Cr. 1995)
(quoting Monell v. Dep’t of Soc. Servs., 436 U. S. 658, 691 (1978)).
As Dunl ap put forth no evidence or even allegation of an official
muni ci pal policy or custom his claim nust fail at the summary
j udgnent stage. |d.

Dunlap’s only remaining claimis that the conditions of his
30-day confinenent were i nhumane and unconstitutional. A prisoner
or a pretrial detainee may prevail on such a claim if he
denonstrates that the jail official acted or failed to act with
deli berate indifference his needs. See Hare v. Gty of Corinth, 74
F.3d 633, 650 (5th Cir. 1996); Bell v. WIlfish, 441 U S 520
(1979). The district court found that plaintiff offerred only

“all egations” in responding to “defendant’s item zation of facts,”



that the conditions described were not “extrene deprivations .

[or a denial of] the mnimal <civilized neasure of life’'s
necessities.” W do not disagree. Regardless, thereis nothingin
the record to support a finding that any policynaker of the
defendant Gty of Tupelo was deliberately indifferent, at |east
sufficient to constitute a violation of the Ei ghth Anmendnent or
puni shnment in contravention of due process.
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