IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60234
Summary Cal endar

RONALD GLADNEY,

Pl ai ntiff-Appellant,

ver sus

SHI RLEY CHATER, Comm ssi oner
of Social Security,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:95-CV-277-RR
) Cct ober 29, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ronal d d adney appeals the district court’s dismssal of his
conpl ai nt appeal i ng the Comm ssioner of Social Security’s denial
of benefits as tinme-barred. The Conmm ssioner’s notion to dismss
is reviewed as a notion for summary judgnent because matters

out side the conplaint were considered in granting the notion.

Washington v. Allstate Ins. Co., 901 F.2d 1281, 1284 (5th Gr.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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1990); Fed. R Cv. P. 12(b)(6). d adney argues that he
successfully rebutted the presunption that he received notice of
the Appeals Council’s decision to uphold denial of benefits by
show ng that the notice was sent to an incorrect address. Qur
review of the record reveals that d adney did not present a
material fact issue as to whether he successfully rebutted the
presunption. Therefore, dadney’' s conplaint filed in the
district court was untinely. The district court did not err by
di sm ssing the conplaint as tine-barred.
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